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MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
—ACQUISITION EXEMPTION—
CSX TRANSPORTATION, INC.

MOTION TO DISMISS

L. OVERVIEW

The Massachusetts Bay Transportation Authority (“MBTA”) has filed a Notice of
Exemption (the “Notice”) in the above-captioned proceeding to acquire certain railroad assets
from CSX Transportation, Inc. (“CSXT”). Specifically, upon effect, the Notice would authorize
MBTA to acquire interests in approximately 8.86 miles of track, namely: (1) an 8.4-mile
segment of railroad track generally known as the Milford Secondary Line (the “Milford
Secondary”) between milepost QVG 0.0, at Franklin, Norfolk County, MA, and milepost QVG
8.4, at Milford, Worcester County, MA; and (2) a 0.46-mile portion of the Franklin Industrial

Track (the “Franklin Industrial”), contiguous to the Milford Secondary,! extending between

! The Milford Secondary commences at milepost QVG 0.0 from a direct connection with

the Franklin Industrial (attached as Exhibit A). Also as shown on the Exhibit A map, the
Franklin Industrial runs parallel to a portion of the Milford Secondary for most of the Franklin
Industrial’s length.



valuation station 1456+00 and valuation station 1480+40, all within Franklin, Norfolk County,
MA (collectively, the interests to be acquired will be referred to as the “Assets”).

MBTA moves to dismiss the Notice because the transactions and proposed
operational arrangements for the Assets conform to the standards of the well-established State of
Maine? legal construct often raised in railroad asset purchases undertaken (as is the case here) by
state subdivisions. CSXT will sell the Assets to MBTA and retain a perpetual freight easement
over them. Concurrent with the closing of the Assets sale transaction with MBTA, CSXT will
transfer the Milford Secondary easement? to the Grafton & Upton Railroad Company (“G&U”),
a Class III carrier, and G&U will provide freight common carrier service over the Milford
Secondary pursuant to — (a) the retained freight service easement;* and (b) an operating

agreement with MBTA (referred to herein as the “Milford Operating Agreement”).> CSXT will

2 State of Me., Dep 't of Transp.—Acquisition Exemption—Me. Cent. R.R. Co., 8 .C.C.2d
835 (1991) (“State of Maine™).

3 G&U currently holds an easement in the Milford Secondary pursuant to a transaction

authorized by Grafton & Upton R.R. Co.—Acquisition and Operation Exemption—CSX Transp.,
Inc., FD 36444 (STB served Sept. 28, 2020). However, as part of the sequence of events to
occur at the time of the closing on the present Assets transaction, G&U’s current easement will
terminate; CSXT, in turn, will sell the Assets to MBTA subject to CSXT’s retention of a
permanent, exclusive easement as part of the deed to MBTA; and then CSXT simultaneously
will assign to G&U its retained easement, but only with respect to the Milford Secondary (CSXT
will keep its easement interest in the Franklin Industrial). For ease of reference, this Motion will
refer to the “Milford Freight Easement™ as the portion of the retained easement that CSXT will
assign to G&U at closing, and to the “Franklin Freight Easement” as the portion of the retained
easement which CSXT will keep. In order to secure Board authorization to acquire from CSXT
the CSXT-retained easement on the Milford Secondary contemporaneous to MBTA’s proposed
Assets purchase, G&U will be filing concurrently with this present Notice and the Motion its
own notice of exemption pursuant to 49 C.F.R. part 1150, subpart E.

4 Release Deed, Milford Secondary and Franklin Industrial (the “Release Deed”) (attached
as Exhibit B); see also n. 6, infra.

> Operating Agreement between the Massachusetts Bay Transportation Authority and the

Grafton & Upton Railroad Company (the “Milford Operating Agreement”) (attached as Exhibit
O).



remain responsible for freight common carrier service via the retained freight easement® on the
Franklin Industrial, and will, as detailed below, coordinate operations on that track segment with
MBTA in accordance with a 1985 agreement (originally as between MBTA and Consolidated
Rail Corporation — “Conrail”’) that governs CSXT operations (and has governed those of CSXT’s
predecessors) in similar circumstances.’

As more fully addressed below, the easements and operating arrangements
conform to State of Maine such that MBTA will not assume a common carrier status with respect
to the Assets, and such that the transaction encompassed by the Notice will not require
authorization under 49 U.S.C. § 10902 (or the corresponding class exemption regulations at 49

C.F.R. Part 1150, subpart E).>® MBTA also asks for expedited consideration of this Motion, so

6 Release Deed at 2-3 (defining the extent of retained freight rail easement).

7
D).
8

Trackage Rights Agreement, as amended (the “1985 Agreement”) (attached as Exhibit

MBTA is rail carrier by virtue of its ownership of various active railroad lines over which
third-parties provide freight common carrier service pre-dating the advent of the State of Maine
construct. See, e.g., Boston & Me. Corp.—Discontinuance of Service Exemption—In Middlesex
Cty., Mass., AB-32 (Sub-No. 56X) (STB served Feb. 10, 1994). MBTA does not provide freight
common carrier service and does not hold itself out to do so. Existing carriers such as MBTA
are eligible to seek State of Maine determinations for new transactions structured such as the
present one is. Cf. State of Vt.—Acquisition Exemption—Certain Assets of Boston & Me. Corp.,
FD 33830 (STB served June 8, 2000). In that case, the State of Vermont noted it might possess a
“residual common carrier obligation” on another line resulting from a previous State of Maine
transaction. /d. Without ruling directly on the State of Vermont’s status as a common carrier,
the Board noted as follows:

Typically, the transfer of an active rail line and the related common carrier obligation
require Board approval under 49 U.S.C. [§] 10901, if the acquiring entity is a noncarrier,
or under 49 U.S.C. [§§] 10902 or 11323, if the acquiring entity is a carrier. But we have
no need to exercise jurisdiction over the transfer for just a right-of-way and fixed assets if
the transferor retains an easement that allows it to comply fully with the common carrier
obligation to provide rail freight service.

Id.



that the proposed transaction may be consummated on or before April 11, 2023, the outside
closing date for the transaction under the governing Definitive Agreement between CSXT and
the MBTA, dated as of April 11, 2022 (the “PSA”). Expedited Board consideration and
favorable action on the present Motion would facilitate the orderly acquisition of the Assets:
namely permitting the Assets to be considered during MBTA’s upcoming budget planning cycle,
and ensuring available funding to improve the Assets.
IL. BACKGROUND

MBTA is a public authority and a division of the Massachusetts Department of
Transportation (“MassDOT”). It provides an array of multi-modal passenger transportation
services to numerous cities and towns in Massachusetts and Rhode Island. MassDOT is a
department of the Commonwealth of Massachusetts, and is its chief authority for the
development and implementation of state-level transportation policy, planning, and programs.’
MassDOT has acquired other railroad assets in the Commonwealth (including various CSXT-
owned railroad assets) pursuant to previous State of Maine proceedings.!® Where, as here, a
public agency has requested a State of Maine determination for a proposed railroad asset

transaction, the Board customarily will assess the transaction in the context of a class exemption

? See Comments, Commonwealth of Mass., Exec. Off. of Transp. and Pub. Works, Norfolk
S. Ry. Co., Pan Am Rys., Inc., et al—Joint Control and Operating/Pooling Agreements—Pan Am
S. LLC, FD 35147 (STB filed Aug. 11, 2008), at 3 (describing MassDOT’s predecessor agency
and its role in Massachusetts government).

10 E.g., Mass. Dep’t of Transp.—Acquisition Exemption—Certain Assets of Pan Am S. LLC,

FD 35943 (STB served Dec. 4, 2015); Mass. Dep 't of Transp.—Acquisition and Operation
Exemption—Certain Assets of Housatonic R.R. Co., Inc., FD 35866 (STB served May 22, 2015);
and Mass. Dep 't of Transp.—Acquisition Exemption—Certain Assets of CSX Transp., Inc., FD
35982 (STB served Mar. 16, 2015).



proceeding coupled with a motion to dismiss, as has been the case in the MassDOT transactions
cited in footnote 10.!!

MBTA is purchasing the Assets as part of the Commonwealth’s plan to extend its
passenger service footprint and to further integrate the lines of MBTA’s existing commuter
operations. Through its purchase, MBTA will secure ownership of strategic assets critical to its
Franklin/Foxborough passenger service. MBTA intends that the route improvements expected
from the proposed transaction would alleviate road congestion and impacts by attracting
commuters who at this time must otherwise drive from Franklin, Bellingham, or Milford into
Boston, or to other outlying MBTA stations. This transaction could also be a step toward
enabling MBTA to re-deploy locomotives and rolling stock along three of its southern and
western service routes by interconnecting certain of those service routes through future railroad
asset transactions. Further, purchase of the Assets will allow MBTA greater latitude in planning
and implementing infrastructure and service improvements throughout its network, in the joint
interest of freight and commuter rail service.

CSXT is a Class I rail carrier with a system network spanning the eastern United
States, including Massachusetts. On the lines involved here, CSXT is the successor-in-interest to
Conrail. CSX will retain a freight easement!? and will operate the Franklin Industrial under the

1985 Agreement!? after MBTA’s purchase.

1 See also Reg’l Transp. Dist.—Acquisition Exemption—Union Pac. R.R. Co. in Adams,

Denver, and Jefferson Counties, Colo., FD 35294 (STB served Dec. 21, 2010); Dallas Area
Rapid Transit—Acquisition Exemption—Certain Assets of Reg’l Right of Way Co., FD 34346
(STB served Nov. 12, 2003); and State of Vt.—Acquisition Exemption—Certain Assets of
Newport & Richford R.R. Co., N. V't. R.R. Co., and Can. Am. R.R. Co., FD 34294 (STB served
May 22, 2003).

12 See Release Deed at 2-3 (describing limits and nature of easement).

13 See id. at 3 (describing terms and conditions of conveyance of Franklin Industrial to

MBTA, including incorporation of 1985 Agreement). The 1985 Agreement would also govern



G&U is a Class IlI rail carrier operating within Massachusetts. It is a well-
established freight rail carrier in continuous operation since 1873. It currently operates a
northern segment of railroad contiguous to the Milford Secondary, interchanging traffic with
CSXT at North Grafton, Massachusetts. CSXT will assign to G&U CSXT’s exclusive freight
easement over the Milford Secondary; the MBTA-G&U Milford Operating Agreement will
further govern operations on the Milford Secondary post-transaction.

A. The Rail Assets

The PSA describes the conveyed (contiguous) assets as consisting of the right of
way; all “included fixtures” (tracks, rails, ties, switches, and ballast, etc.); other “personal
property;” and certain permits along the Milford Secondary and Franklin Industrial.'* The PSA
excludes certain easements and other property interests third parties hold relative to the Assets.

B. G&U’s Operating Rights on the Milford Secondary

G&U will continue its operations on the Milford Secondary consistent with the
newly-assigned Milford Freight Easement from CSXT as described above. The Milford Freight
Easement carefully defines terms such as “Trackage,” “Railroad Purposes,” and “Rail Freight
Service” to guarantee to G&U the “right to use all Trackage and the Property for the exclusive
provision of Rail Freight Service.”!® To that end, the Milford Freight Easement broadly defines
“Rail Freight Service as “[t]he transportation by rail of property and movable articles of every

kind, character and description over the property, including but not limited to rail freight

CSXT’s operations on the Milford Secondary were CSXT to reacquire the Franklin Freight
Easement from G&U. 1d.; see also Subsection 111, C, 3, infra.

14 Definitive Agreement at 3 (attached as Exhibit E).
15 Release Deed at 4-5.



transportation service to current and future industries, customers, and facilities located along the

Property, and supporting activities . . .’

The Milford Freight Easement is perpetual until “abandoned or terminated . . .”!”
But CSXT’s assignment of the Milford Freight Easement to G&U is for a term of years, such
that CSXT will hold the right to reacquire the easement from G&U at some future date pursuant
to then-applicable Board authorization. This potential CSXT reacquisition of the Milford Freight
Easement is discussed in Motion Subsection II, C, 3, below.

G&U’s exercise of its rights under the Milford Freight Easement would be
governed by the aforementioned Milford Operating Agreement (Exhibit B), which, among other
things, allows G&U to pursue and serve additional freight business. This agreement contains
provisions under which, for example, MBTA may install railroad infrastructure (such as
switches, siding tracks, and roadside signals) intended to improve or expand commuter and/or
freight service on the Milford Secondary.'® As noted in the Verified Statement of Jon Delli
Priscolli, who owns and serves as Chief Executive Officer of G&U, this agreement has
provisions which are specifically designed to protect G&U’s post-transaction ability and rights to
conduct freight service without unreasonable interference from MBTA, thereby protecting
common carrier service on the Milford Secondary. !

C. CSXT’s Operating Rights on the Franklin Industrial
CSXT will convey the Franklin Industrial portion of the Assets to MBTA subject

to CSXT’s retention of the Franklin Freight Easement. CSXT operations under its retained

16 Id.

17 Id. at 4.

18 Milford Operating Agreement, art. 8(B)(2).

19 V.S. Jon Delli Priscolli at 2 (attached as Exhibit F).



easement rights will be governed by the 1985 Agreement that has long governed CSXT
operations over other MBTA-owned railroad assets (and, in so doing, has fairly balanced the
interests of freight and passenger service over those railroad assets).?’ The Franklin Freight
Easement will continue in perpetuity until “abandoned or terminated, as may be provided in” the
1985 Agreement.?! The 1985 Agreement grants CSXT considerable discretion over any future
abandonment or discontinuance of rail freight service on the Assets, sets forth specific terms and
conditions under which CSXT’s interests may be terminated, and provides that MBTA oversight,
dispatching, maintenance, and capital improvement projects all be conducted so as not to
unreasonably interfere with CSXT’s provision of common carrier service.
D. Future CSXT Operations on the Milford Secondary

In the event that CSXT were to reacquire the Milford Freight Easement (as its
assignment arrangement with G&U contemplates), then CSXT’s operations over that track
segment also would be governed by the terms of the 1985 Agreement.??> MBTA submits that if
the Motion has proven that the Franklin Industrial Easement and 1985 Agreement sufficiently
protect CSXT’s freight service over the Franklin Industrial assets from MBTA intrusion, then the
Board should agree that CSXT’s potential reacquisition of the Milford Secondary easement from
G&U subject to the governing terms of the 1985 Agreement and any applicable regulatory
requirements, would also satisfy the State of Maine criteria, obviating the need for a

supplemental, downstream Board determination.??

20 Release Deed at 3.
21 1d.
2 1d.

23 MBTA understands that CSXT would need to require Board authorization to displace

G&U on the Milford Freight Easement.



E. Closing/Consummation

MBTA is mindful of the Board’s expectation in a proposed transaction such as
this one that the transaction’s proponent would present its case for a favorable Board State of
Maine determination (and would await that Board determination) prior to taking ownership of
the targeted assets. To that end, MBTA is presenting this transaction in advance of an
anticipated April 11, 2023 closing deadline. Accordingly, MBTA requests expedited Board
action to allow for a merits decision on this Motion by March 31, 2023, thereby allowing
MBTA, CSXT and G&U adequate time to coordinate closing arrangements.

III.  DISCUSSION

State of Maine established, and its progeny consistently have reinforced, the
proposition that a public entity may, under certain circumstances, acquire railroad assets and
manage them without the need for the Board’s authorization. In cases where the seller (CSXT)
or a designated third-party entity (G&U in the case of the Milford Secondary) would hold an
exclusive common carrier obligation and would be extended sufficient post-transaction rights to
enable it to conduct freight rail operations without undue interference, the public entity acquirer
would not require Board authorization for the transaction, and would not become a regulated-
carrier with respect to the acquired assets. Such is the circumstance here, and, accordingly, the
Notice should be dismissed.

A. The Modern-Day State of Maine Construct and 49 U.S.C. § 10902(a)

A Class II or Class III rail carrier generally must obtain authorization from the
Board under 49 U.S.C. § 10902 to acquire an additional rail line. However, Board precedent,
beginning with State of Maine, has established a clear distinction between — (1) rail line
purchases requiring Board authorization; and (2) railroad right-of-way and track asset purchases

by public agencies that are necessarily subject to the seller’s (or a third party’s) retention of a



permanent, exclusive common carrier easement, which requires Board examination, but for
which the Board may determine its authorization is unnecessary, because the transaction does not
entail the conveyance of a “rail line” under 49 U.S.C. § 10902(a). Transactions falling within
this latter category are known as “State of Maine transactions” after the namesake 1991 decision.

State of Maine transactions are hardly novel.?* As the Board observed over a
decade ago, “[S]ince 1991, the ICC and the Board have followed State of Maine in more than 60
cases, mostly involving the acquisition of the physical assets of rail lines for commuter
transportation, and regional, state, and local agencies responsible for commuter transportation
have come to rely on this precedent.”? The Interstate Commerce Commission (the “ICC”) and
the Board have repeatedly, and consistently, explained that a railroad asset transaction does not
involve the acquisition of a “railroad line” requiring authorization under 49 U.S.C. § 10901(a)(4)
or, as applicable here, 49 U.S.C. § 10902(a) where — (1) a key element of the bundle of assets
(i.e., the rights and obligations of the freight carrier) are retained by the seller or a designated
easement-holder common carrier; and (2) the railroad retaining the common carrier rights,
typically by way of a permanent easement, cannot be forced to discontinue or abandon service
without advance Board authorization under governing standards and requirements.®

The judiciary has ratified this legal construct. The federal Court of Appeals for
the District of Columbia determined that the acquisition of “a portion of a railroad” consisting of

the “physical assets,” divorced from the common carrier rights and obligations affixed to those

2 E.g., Mass. Dep’t of Transp.—Acquisition Exemption—Certain Assets of CSX Transp.,

Inc., FD 35312 (STB served May 3, 2010) (“MassDOT—CSXT Assets”), 4-8, aff’d sub nom.
Bhd. of R.R. Signalmen v. S.T.B., 638 F.3d 807 (D.C. Cir. 2011) (“Brotherhood”).

25 MassDOT—CSXT Assets, at 6 (footnote omitted).
26 State of Maine, 835 1.C.C.2d at 837.



assets, need not constitute the sale of a railroad line under § 10901 or § 10902.% It rejected the
appellant’s argument that the statutes governing the sale of railroad lines require — every time —
that the Board either authorize or exempt a non-carrier’s acquisition of railroad assets, such that
the purchaser becomes a regulated common carrier.?® Instead, the court affirmed that the term
“railroad line” is not “necessarily limited to a portion of a railroad’s assets; it may refer to a
railroad’s entire railroad operation,” adding that the Board reasonably applied the concept of a
“railroad line” to “the interstate freight transportation authority attached to the physical property”
rather than to the physical assets themselves.?’ The Brotherhood court also observed that
focusing on the physical assets transaction in isolation “ignores the [purchaser’s] intended use of
the [r]ailroad [a]ssets, which is the key to determining whether [the purchaser would become] a
rail carrier subject to the Board’s jurisdiction.”°

The Brotherhood court further acknowledged that in State of Maine transactions
“the seller does not relinquish its rights and obligations with respect to providing rail freight
transportation,” so that the “non-carrier that purchases the physical assets of a rail line does not
thereby assume any common carrier obligation” and does not become “a rail carrier providing

transportation and the acquisition is not subject to [S]ection 10901(a)(4)’s [or Section

10902(a)’s] authorization requirement.”*' The Board has consistently relied upon Brotherhood,

27 Brotherhood, 638 F.3d at 811-13.

28 Id. at 812.

29 Id. (internal citations omitted).

30 Id. at 813 (quotation marks omitted).

31 Id. at 812.



and the ICC and Board precedents effectively also upheld by Brotherhood, in subsequent
proceedings involving transactions meant to satisfy the Board’s State of Maine criteria.>?

B. The State of Maine Standard Generally

For a transaction to meet State of Maine requirements, the agreements governing
the sale and post-transaction operations must protect the freight carrier from undue interference
in its provision of common carrier freight rail service.>> Again, “the sale of the physical assets of
a rail line by a carrier to a state or other public agency does not constitute the sale of a railroad
line within the meaning of 49 U.S.C. § 10901, if certain conditions are met.”** In practice, these

conditions are that — (1) a designated freight rail carrier must retain an exclusive, perpetual

32 See, e.g., Va. Passenger Rail Auth.—Acquisition and Operation of Certain Assets of

Norfolk S. Ry. Co. in Montgomery and Roanoke Counties, and the Cities of Salem and Roanoke,
Va., FD 36588 (STB served May 31, 2022) (“Virginia Passenger Rail”); Common-wealth of
Va.—Acquisition Exemption—Certain Assets of CSX Transp., Inc., FD 36441 (STB served Dec.
14, 2020); N.J. Transit Corp.—Acquisition Exemption—Consol. Rail Corp. in the Cty. of
Middlesex, N.J., FD 36195 (STB served Aug. 30, 2018); Wis. Dep’t of Transp.—Pet. for
Declaratory Order—Reedsburg Line Near Madison, Wis., FD 35854 (STB served Nov. 6, 2014);
Cent. Puget Sound Reg’l Transit Auth.—Acquisition Exemption—Certain Assets of City of
Tacoma in Pierce Cty., Wash., FD 35812 (STB served Oct. 27, 2014); Fla. Dep’t of Transp.—
Pet. for Declaratory Order—Rail Line of CSX Transp., Inc., between Riviera Beach and Miami,
Fla., FD 35783 (STB served Oct. 1, 2014) (“FlaDOT—Riviera Beach™); N.J. Transit Corp.—
Acquisition Exemption—Norfolk S. Ry. Co., FD 35638 (STB Mar. 27, 2013) (“NJT—NSR”);
Santa Cruz Reg’l Transp. Comm 'n—~Pet. for Declaratory Order, FD 35653 (STB served Sept.
27,2012); Wis. Dep’t of Transp.—Pet. for Declaratory Order—Gibson Line in Milwaukee, Wis.,
FD 35401 (STB served Aug. 15, 2012) (“WisDOT—Gibson Line”); State of Mich. Dep’t of
Transp.—Acquisition Exemption—Certain Assets of Norfolk S. Ry. Co., FD 35606 (STB served
May 8, 2012) (“MichDOT—NSR Assets™); Santa Cruz Reg’l Transp. Comm 'n—Pet. for
Declaratory Order, FD 35491 (STB served Dec. 15, 2011); Wis. Dep’t of Transp.—Pet. for
Declaratory Order—Rail Lines in Almena, Cameron, and Rice Lake, Barron Cty., Wis., FD
35455 (STB served Nov. 20, 2011) (“WisDOT—AlImena Line”); and Va. Port Auth.—Acquisition
Exemption—Norfolk & Portsmouth Belt Line R.R. Co., FD 35532 (STB served Aug. 1, 2011)
(“Virginia Port Authority”).

33 MichDOT—NSR Assets, at 2 (citing MassDOT—CSXT Assets).

M Fla. Dep’t of Transp.—Acquisition Exemption—Certain Assets of CSX Transp., Inc., FD

35110 (STB served Dec. 15, 2010), at 3 (“FlaDOT—CSXT Assets”) (emphasis added).



freight easement, or similar rights, in the assets in question; and (2) that freight rail carrier must
possess the ability to fulfil its common carrier obligations to all freight rail customers without
undue interference from the asset-purchasing entity.>

In this two-part analysis, the Board “looks to whether [the selling railroad] would
obtain a permanent, exclusive freight easement and would have sufficient interest in and control
over the [railroad line at issue] to permit it to carry out its common carrier freight rail obligation”
without unreasonable interference.>® In certain State of Maine cases in the past, the agreements
controlling post-transaction operations contained language that could have been construed to
enable the state subdivision to control (and terminate) the provision of freight service without
authorization from the Board, in spite of language elsewhere purporting to grant the rail carrier a
permanent and exclusive freight easement. Yet even in those circumstances, which MBTA is
confident do not exist here, the Board has construed contract terms in the manner necessary to
support a State of Maine determination, as should be done here in the event of any inadvertent
ambiguity.’’

C. This Transaction Meets the State of Maine Standard
The parties have carefully modeled this transaction after others the Board has

found to have satisfied the State of Maine standards. The freight easements are permanent and

exclusive, and, as described below, the terms of the Milford Operating Agreement and the 1985

33 Port of Seattle—Acquisition Exemption—Certain Assets of BNSF Ry. Co., FD 35128
(STB served Oct. 27, 2008), at 3 (“Port of Seattle™).

36 MichDOT—NSR Assets, at 3; Akron Metro Reg’l Transit Auth.—Acquisition Exemption—
CSX Transp., Inc., FD 33838 (STB served Oct. 10, 2003), at 4; N.J. Transit Corp.—Acquisition
Exemption—Certain Assets of Conrail, 4 S.T.B. 512, 514 (2000).

37 See WisDOT—Gibson Line, at 4-5 (discussing construction of contract terms); see also

WisDOT—Almena Line, at 4-5 (same).



Agreement preclude MBTA from providing, or unduly interfering with, common carrier freight
service. MBTA’s purchase of the Assets follows the State of Maine rules.

To that end, and building upon G&U’s easement rights, the Milford Operating
Agreement contains provisions protecting G&U’s post-transaction freight rail common carrier
operations, as indicated in preceding sections of this Motion. These factors, taken together with
the understandings that MBTA will not (and cannot) hold itself out as a freight common carrier
and will not acquire any freight common carrier rights or obligations, establish that MBTA’s
purchase of the Milford Secondary would not involve a transfer of a common carrier obligation,
and thus does not require Board authorization.>®

MBTA’s purchase of the Franklin Industrial also follows the State of Maine rules.
The Release Deed and the 1985 Agreement include terms protecting CSXT’s post-transaction
freight common carrier rights and obligations. Also, because MBTA will not (and cannot) hold
itself out as a freight common carrier, MBTA’s purchase of the Franklin Industrial would not
involve a transfer of a common carrier obligation, and therefore does not require authorization
from the Board.*’

Beyond these protections for common carrier freight service, MBTA is
purchasing the Assets for purposes of enhancing service on its commuter rail system, and “the

Board does not have jurisdiction . . . over mass transportation provided by a [State or subdivision

38 Cent. Puget Sound Reg’l Transit Auth.—Acquisition Exemption—BNSF Ry. Co., FD
34747 (STB served Nov. 18, 2005), at 2 (“Puget Sound”); Metro-North Commuter R.R. Co.—
Acquisition and Operation Exemption—Line of Norfolk S. Ry. Co. and Pa. Assets LLC, FD
34293 (STB served May 13, 2003) (“Metro-North™), at 2-3.

39 See WisDOT—Gibson Line; see also WisDOT—Almena Line.



of a State].”*’ The present transaction is structured to enable freight and commuter rail service
to coexist on the lines in question.

1. The Milford Secondary under G&U Operation

The parties anticipate no significant post-transaction changes in freight service

demand on the Milford Secondary, and they expect that G&U will be able to provide the current
level of freight service going forward. Under the terms of the Milford Operating Agreement
discussed below, MBTA will perform dispatching and maintenance subject to carefully-crafted
provisions that prevent discrimination against freight service,*! and MBTA will undertake
appropriate and timely upkeep of the trackage so as to prevent undue freight service disruption.*?
The Milford Secondary’s light-density freight service characteristics make it unlikely that
commuter rail service, which will be implemented with due regard for the Milford Freight
Easement and G&U’s attendant freight common carrier obligations, will not present a

meaningful obstacle to freight rail service.

40 49 U.S.C. § 10501(c)(2). See also Mass. Bay Commuter R.R. Co. LLC—Pet. for
Declaratory Order, FD 34332 (STB served June 5, 2003); Regulations on Safety Integration
Plans Governing Railroad Consolidations, Mergers, and Acquisitions of Control; and
Procedures for Surface Transportation Board Consideration of Safety Integration Plans in
Cases Involving Railroad Consolidations, Mergers, and Acquisitions of Control, EP 574, FRA
Docket No. 1999-4985, Notice No. 4 (STB served Mar. 8, 2002), at 58 n. 14 (“Under 49 U.S.C.
§ 10501(c), the Board does not have jurisdiction over [commuter rail service] provided by a local
government entity. Thus, a transaction involving a railroad subject to the Board’s jurisdiction
and a commuter railroad ‘is . . . a one railroad transaction over which [the Board] does not have
jurisdiction[.]”) (quoting Norfolk & W. Ry. Co.—Pet. for Declaratory Order—Lease of Line in
Cook and Will Counties, Ill., to Commuter Rail Div. of the Reg’l Transp. Auth. of Ne. Ill., FD
32279 (STB served Feb. 3, 1999)).

4 See Milford Operating Agreement, art. 10(H) (requiring dispatching of trains without

prejudice against or partiality for users of the line).

42 See id., art. 7(C) (providing for self-help in the event MBTA has not met its maintenance

requirements under the agreement); see also id., art. 7(A) (providing for infra-structure
improvements designed to maintain track conditions to FRA Class 1 standards).



a. The Freight Easement

In keeping with the structure of previous State of Maine transactions involving
MassDOT, the Milford Freight Easement is a permanent and exclusive easement entitling the
holder of the easement to provide freight rail service on that portion of the Assets. G&U’s
Milford Secondary freight service would terminate on all or any given portion of the Milford
Secondary only if G&U were to obtain the Board’s authority to discontinue service or abandon
the easement on all or the relevant part of the Milford Secondary, or if CSXT were to reacquire
the reserved freight easement interest in the Milford Secondary in place of G&U, subject to
appropriate advance Board authorization.** Accordingly, because this is not a case where the
freight easement is subject to periodic renewal at the MBTA’s direction, or where MBTA has the
contractual right to compel the carrier’s abandonment of freight service, the MBTA’s motion to
dismiss should be granted in keeping with State of Maine precedent.** Taken with the fact that
MBTA will not (and cannot under the Milford Operating Agreement) hold itself out as a freight
carrier, this transaction does not involve the transfer of a rail freight common carrier obligation
to MBTA, and, as such, does not require Board authorization.*

b. Contractual Protections against Unreasonable Interference with Common
Carrier Freight Service

The Milford Operating Agreement provides a single standard to govern MBTA

stewardship of the Milford Secondary: in all cases MBTA may not unreasonably interfere with

43 1d., art. 20.

a4 Cf. Wis. Dep’t of Transp.—Pet. for Declaratory Order, FD 34764 (STB served Dec. 2,
2005), at 2; and S. Pac. Transp. Co.—Abandonment, 8 1.C.C.2d 495 (1992), recons. denied, 9
[.C.C.2d 385 (1993); see also Sacramento-Placerville Transp. Corridor Joint Powers Auth.—
Acquisition Exemption—Certain Assets of S. Pac. Transp. Co., FD 33046 (STB served Oct. 28,
1996), at 2 (“Sacramento-Placerville™).

4 Metro-North, at 2-3; Puget Sound, at 2.



G&U’s operating rights.*® What’s more, the Milford Operating Agreement specifically accounts
for G&U’s ongoing operations, provides equitable standards for dispatching, and requires
MBTA to adequately maintain the Assets.*’ These arrangements balance the sometimes-
competing interests of freight and passenger operations and may in fact lead to the improvement
of both types of rail service. The transaction is an example of a successful public-private
partnership designed to accomplish two important objectives — (1) to preserve and promote
freight common carrier service on a lower-density branch line; and (2) to provide for expanded
commuter rail service.

The parties anticipate no significant post-transaction changes in freight service
demand on the Assets, and they expect that G&U will be able to meet the existing and
reasonably foreseeable needs of freight customers in light of the protective terms of the
conveyance of the property, the Assignment of Freight Easement Agreement, and the Milford
Operating Agreement. Accordingly, CSXT’s or G&U’s freight service obligations on the
Milford Secondary can and will be easily accommodated now and into the future.

MBTA takes very seriously its commitments to CSXT and G&U, and its
assurances to respect and protect freight rail service over the Assets. MBTA has committed to
protect that service, and G&U’S leadership is convinced these assurances are sufficient for these

purposes.*® MBTA anticipates that the Board may hold it to the assurances set forth in this

46 Milford Operating Agreement, art. 1(A).
47 Id., art. 7(A), art. 10(H).

48 See V.S. Delli Priscoli at 2.



Motion, consistent with the stated objectives and outcomes of the transaction as set forth in the
involved agreements.*

c. Key Operating Agreement Provisions

The Milford Operating Agreement has specific terms protecting G&U’s freight
service in nearly every facet of the railroad, including: maintenance and infrastructure,
dispatching, operations, and capital expansions for the Milford Secondary.

i. Maintenance and Infrastructure

MBTA will be solely responsible for maintaining the tracks, and has committed to
doing so without unreasonably interfering with freight operations. °*° Moreover, MBTA will be
responsible for maintaining and inspecting the Assets on both track segments to (or above) the
standards set forth in the Milford Operating Agreement (FRA Class 1 track standards at a
minimum). Finally, the Milford Operating Agreement contains robust procedures governing the
highly unlikely situation in which MBTA were to fail to perform its maintenance obligations,
entitling G&U to conduct necessary and required maintenance to protect its own operations.>!

It should be noted that MBTA has long maintained the tracks that comprise the
Assets, and that it also currently handles dispatching duties, all under lease terms with CSXT.
As such, the subject transaction will not disrupt the maintenance and dispatching status quo for
the Assets, but will accomplish the long-planned-for transfer of Assets ownership to the majority

user of the Assets.

49 Port of Seattle, at 5.

50 See Milford Operating Agreement, art. 7(F) (placing responsibility for costs on MBTA);

see also id., art. 1(B), art. 1(D) (prohibiting MBTA from “unreasonably interfer[ing]” with
G&U’s rights).

S 14, art. 7(C).



A public entity’s assumption of the “responsibility for track maintenance by itself
does not constitute an acquisition of a railroad line requiring Board authorization.”>? In fact, the
Board repeatedly has found a proposed transaction satisfies the State of Maine criteria where a
public agency acquiring railroad assets assumes responsibility for their maintenance, and where
the transaction and operating agreements — (1) protect freight service; (2) require that the public
agency maintain the line to specified FRA track safety standards; and (3) grants the freight
carrier the right to undertake necessary repairs if the public agency fails to do so.?

Accordingly, MBTA requests the Board find that MBTA’s assumption of control
over maintenance of the Milford Secondary does not impose a common carrier status or
obligation upon it and would not unduly interfere with G&U’s freight railroad operations.

ii. Dispatching

The Board repeatedly has embraced the public benefits driving public agencies to
assume control over dispatching responsibilities for railroad assets they purchase under State of
Maine analyses.> The Board has stated also that “while a permanent easement to provide freight

service is still required . . . the public agency may assume responsibility for . . . dispatching

52 Virginia Port Authority, at 4.
33 FlaDOT—Riviera Beach, at 5.

>4 E.g., FlaDOT—Riviera Beach; Virginia Port Authority; MichDOT—NSR Assets;
FlaDOT—CSXT Assets; NJT—NSR; Sacramento-Placerville, at 2; and Los Angeles Cty. Transp.
Comm 'n—Pet. for Exemption—Acquisition from Union Pac. R.R. Co., FD 34374 (STB served
July 23, 1996), at 3 (needs of passenger service giving agency added incentive to fulfill track
maintenance obligation).



freight operations if the operating procedures are reasonable and do not discriminate against
freight . .. "%

The Board has stated that, “dispatching control has less importance in its own
right, rather than as a means of enforcing the service priorities in the operating agreement. If the
operating agreement, considered as a whole, is not likely to impair freight service, the passenger
operator’s control over dispatching will not by itself create such an obstacle, because the latter
merely implements the former.”>

Here, the Milford Operating Agreement requires MBTA to dispatch trains
“without prejudice or partiality to any user and in such manner as shall afford the most
reasonable, economical, and efficient manner of movement of all traffic,” while affording a
modest priority to MBTA trains operating within 15 minutes of schedule.>’ Similar dispatching
arrangements have been found to satisfy the State of Maine dismissal criteria.>®

MBTA already dispatches trains on multiple rail routes where both freight and
passenger trains share Commonwealth-owned railroad facilities. As one major example,

MassDOT owns railroad assets extending between Framingham and Worcester, having

purchased them previously from CSXT, and MBTA dispatches train operations over the route.>’

33 MassDOT—CSXT Assets, at 9-10.
>6 1d.

37 Milford Operating Agreement, art. 10(H).

58 See FlaDOT—Riviera Beach, at 9 (finding the eventual transfer of dispatching duties

from freight carrier to public agency is permissible where specific protocols for the movement of
passenger trains and freight trains were mutually agreed to by the parties); Virginia Port
Authority, at 4 (noting agency control of dispatching permissible where dispatching will not
impair or interfere with freight services); and MichDOT—NSR Assets, at 3 (permitting state
department control of dispatching because it will take into account needs of both freight and
passenger rail service).

39 MassDOT—CSXT Assets, at 6-10.



That line segment hosted, and continues to host, CSXT freight trains, Amtrak intercity passenger
service, and MBTA commuter trains. In the proceeding involving that transaction, the Board
determined that the dispatching provisions of the Operating Agreement adequately balanced and
protected the interests of all users of the rail corridor.®

The dispatching protocols here are comparable to those in the Framingham-
Worcester transaction that the Board has found satisfies State of Maine. Critically, continued
MBTA dispatching over the Milford Secondary (as is the case now) will assure fluidity in the
movement of commuter trains and equipment. Under those circumstances, MBTA has a
legitimate business justification for securing responsibility for dispatching over the Milford
Secondary.

MBTA submits that its dispatching record speaks for itself. MBTA has proven
more than capable of dispatching trains on lines over which freight and passenger service
regularly operate (and over the Assets themselves), balancing and accommodating the needs of
freight shippers and passengers, as it has done for decades. That experience will continue to be
applied to the Milford Secondary, and this consideration also militates for favorable Board action
on this Motion. There is no basis to presume that MBTA would deviate from such a well-
recognized, admirable “track record” to compromise freight rail service in a way that raises
questions about its ability to adhere to the essential requirements of a State of Maine

transaction.®!

60 1d.

o1 The Board has considered probative the acquiring state agency’s experience with hosting

freight and passenger service on state agency-owned tracks. See, e.g., NJT—NSR, at 4 n. 10
(observing the “parties’ [intent] that NJ Transit shall not be able to conduct [maintenance and
dispatching] in a manner that unreasonably interferes with [the freight railroad’s] ability to
provide common carrier rail service,” and noting that New Jersey Transit had nearly thirty years’
worth of experience in coordinating passenger operations with freight railroads).



iii. Operations
The Milford Operating Agreement also provides a single standard to govern
MBTA stewardship of the Milford Secondary: MBTA may not unreasonably interfere with
G&U’s rights under the Milford Freight Easement.®? Adherence to this governing standard
ensures that the entirety of the rail operations on the Milford Secondary will be managed in
keeping with the expectations of State of Maine.®
iv. Spur Tracks and Capital Improvements
The Milford Operating Agreement does not mandate the removal of spur track or
switches connecting the lines’ main trackage to sidings or spur tracks serving freight customers.
Also, the Milford Operating Agreement contemplates growth, and provides for expanding on-
line traffic opportunities. Thus, G&U may undertake or request and fund the installation of
switches, sidings, and other such physical plant additions or improvements permitting G&U to
access shippers located (or to be located) along the Milford Secondary.
2. The Franklin Industrial under CSXT Operation
MBTA’s acquisition of the Franklin Industrial will not unreasonably interfere
with CSXT’s freight common carrier operations. CSXT and MBTA anticipate no significant
post-transaction changes in freight service demand on the line, and they expect that CSXT will
be able to provide the current level of freight service going forward. Under the terms of the 1985

Agreement discussed below, MBTA will perform dispatching and maintenance subject to

62 Milford Operating Agreement, art. 1(A).

63 Id.; see also MichDOT—NSR Assets, at 2 (providing that terms of sale agreement must

protect freight carrier’s common carrier obligation from undue interference).

64 Milford Operating Agreement, art. 8(B).



carefully-crafted provisions that prevent discrimination against freight service,% and MBTA will
undertake appropriate and timely upkeep of the trackage so as to prevent unreasonable freight
service disruption.®® The Franklin Industrial’s light-density freight service characteristics make
it unlikely that MBTA management and operations (implemented with due regard for the
Franklin Freight Easement and CSXT’s attendant freight common carrier obligations) will
present an obstacle to freight rail service.

a. The Freight Easement

In keeping with the structure of previous State of Maine transactions in the
Commonwealth of Massachusetts (and in keeping with the Milford Freight Easement), the
Franklin Freight Easement is permanent and exclusive. The Release Deed specifically provides
that CSXT would retain a perpetual easement in gross for the exclusive provision of rail freight
service, and that MBTA would not assume any common carrier rights or obligations as a
consequence of its proposed purchase of the assets on the Franklin Industrial. CSXT’s easement
is reserved in perpetuity, and is therefore not subject to MBTA revocation or cancelation.
Accordingly, because this is not a case where the freight easement is subject to periodic renewal
at MBTA’s direction, or where an agency of the Commonwealth has the contractual right to
compel a carrier’s abandonment of freight service, this Motion should be granted, in keeping

with State of Maine precedent.

65 See 1985 Agreement at 14-19 (describing parties’ rights and obligations regarding

operation of commuter and freight trains).

66 See id. at 24-39 (describing parties’ rights and obligations regarding maintenance of

right-of-way).



b. Contractual Protections against Unreasonable Interference with Common
Carrier Freight Service

CSXT’s and MBTA’s post-transaction operations on the Franklin Freight
Easement would be governed by the terms of the 1985 Agreement.®’ This agreement and its
amendments provide equitable standards for dispatching, and for MBTA to adequately maintain
the track. These standards balance the interests of freight and commuter passenger operations,
and may in fact lead to improvements in both types of rail service. This element of the
transaction also is an example of a successful public-private partnership designed to accomplish
two objectives: (1) to preserve and promote freight common carrier service on a low-density line;
and (2) to provide for expanded commuter rail service.

MBTA’s acquisition of the Franklin Industrial will not adversely affect CSXT’s
operations. The parties anticipate no significant post-transaction changes in freight service
demand, and they expect that CSXT will be able to meet the existing, and reasonably
foreseeable, needs of freight customers under the agreements. Accordingly, the freight service
obligations will be easily accommodated, now and in the future. As with the Milford Secondary
arrangements with G&U, MBTA takes seriously its obligations to CSXT, and its assurances to
respect and protect CSXT’s freight service obligations on the Franklin Industrial. Here, also,
MBTA anticipates the Board may hold it to its assurances as stated in this Motion, consistent
with past agency practice.®

c. Key Operating Agreement Provisions

Consistent with State of Maine, CSXT will retain a permanent and exclusive rail

freight easement over the Franklin Industrial, subject to the terms and conditions of the 1985

67 Release Deed at 3.
68 Port of Seattle, at 5.



Agreement.%’ These terms would not subject CSXT freight service to any unreasonable
impairment, and CSXT’s common carrier rights and obligations on the Franklin Industrial would
terminate only if CSXT were to transfer the easement or abandon the easement through
appropriate Board processes. Accordingly, the 1985 Agreement provides that CSXT may not
seek to abandon the easement without providing written notice to MBTA, clarifying that any
abandonment of those easements may only occur with the Board’s regulatory approval.’®
i. Maintenance and Infrastructure

Since the Franklin Industrial would become MBTA property under the terms of
the conveyance, MBTA will be responsible for maintaining and inspecting these assets, just as it
is responsible for maintenance and inspection of the tracks under its current lease agreement.’!
Further, MBTA will be responsible for maintaining the track to compliance with FRA Class 1
track safety standards at a minimum, and has committed to doing so without interfering
unreasonably with CSXT’s freight operations.”> Moreover, the 1985 Agreement contains robust
procedures governing the highly unlikely instance in which MBTA might fail to perform its
obligations to maintain the Franklin Industrial, and it entitles CSXT to (1) either provide written
notice to MBTA to perform those obligations or (2) enter the property as may be required to
conduct maintenance to protect its operations.”> Accordingly, MBTA’s assumption of control

of maintenance of the Franklin Industrial does not require advance Board authorization, this

arrangement would not unduly interfere with CSXT’s freight railroad operations, and, the

69 Release Deed at 3.

70 1985 Agreement at 63.
& See id. at 24-36 (describing parties’ rights regarding maintenance on subject property).
72 Id. at 24-25.

7 1d.



maintenance arrangements permit the requested finding that the proposed transaction does not
fall within the scope of the Board’s regulatory authority.
ii. Dispatching

The 1985 Agreement provides that MBTA will continue with Franklin Industrial
dispatching, adding that MBTA must dispatch trains “in a manner which does not interfere
unreasonably with the exercise by [CSXT] of its access rights to MBTA Rail Properties under
this Agreement.”’* Similar arrangements have been found to satisfy State of Maine dismissal
criteria.”

As noted above, MBTA dispatches trains on several routes where both freight and
passenger trains share railroad Commonwealth-owned facilities. These examples have been
discussed at some length above with respect to the Milford Easement, and the arguments
presented there are equally valid here. MBTA again submits that its record in dispatching trains
speaks for itself. MBTA has dispatched freight trains over other MBTA-owned railroad assets
for decades, and this experience will be carried forward to MBTA’s dispatching of trains on the
Franklin Industrial — an additional basis for favorable action on the present Motion.

iti. Operations

In the event the foregoing measures were insufficient to support this Motion, the
1985 Agreement assures that MBTA may not interfere with CSXT’s provision of common
carrier service pursuant to the Franklin Industrial Easement. Specifically, the 1985 Agreement
states that MBTA oversight of the Franklin Industrial (as with other MBTA-owned railroad

assets) “shall be exercised in a manner which does not interfere unreasonably with the exercise

74 1985 Agreement at 14.
e E.g., FlaDOT—Riviera Beach, at 9; MichDOT—NSR Assets, at 3.



by [CSXT] of its access rights . . . under this Agreement.”’® As with the arrangements which
have been made with respect to the Milford Secondary, this assures that MBTA’s management
of freight and passenger rail operations on the Franklin Industrial will be managed in a manner
consistent with the expectations of State of Maine.”’

iv. Spur Tracks and Capital Improvements

The 1985 Agreement does not mandate the removal of spurs or switches
connecting the Franklin Industrial to sidings or spurs. Rather, it provides that if CSXT wants to
add, alter, or improve sidings or spurs along the Franklin Industrial, it may accomplish its
objective pursuant to a written request to MBTA either to (1) conduct such construction on
CSXT’s behalf or (2) permit CSXT to enter the property to undertake such construction itself.”®
This provision not only protects existing CSXT common carrier service, but permits the
expansion and improvement of the same in concert with prospective MBTA commuter

operations.

3. CSXT Operations on the Milford Secondary (Request for Advance State of
Maine Determination)

As discussed in the foregoing sections of this Motion, CSXT intends, upon
closing of the subject Assets transaction, to assign its retained easement in the Milford
Secondary to G&U to facilitate G&U’s continued common carrier service over that line dating
back to 2020. However, CSXT has agreed to assign the retained Milford Freight Easement to
G&U for a term of years, contemplating that at some future date CSXT may reacquire the

easement pursuant to appropriate Board authorization processes. CSXT and MBTA already

76 1985 Agreement at 14.
77 MichDOT—NSR Assets, at 2.
78 1985 Agreement at 25.



have contemplated CSXT’s possible downstream reacquisition of the Milford Freight Easement.
They have agreed that, were such an easement transfer to happen, CSXT’s common carrier
operations over that railroad asset segment would be governed by the terms of the 1985
Agreement, just as would be the case for the Franklin Freight Easement.”

MBTA is aware that the Board has advised parties to past State of Maine transactions to
return to the Board should the substantive terms of the agreements governing common carrier
operations on the involved lines change.®® However, in this case, MBTA respectfully submits
that return to the Board in the event of a CSXT reacquisition of the Milford Freight Easement
may be unnecessary, given the Board’s review here of the terms of CSXT’s retained Franklin
Freight Easement and of the 1985 Agreement that would govern CSXT operations on that track
segment going forward. That is, MBTA requests a prospective Board finding that MBTA need
not return to the Board for a supplemental State of Maine determination should CSXT, through
appropriate Board advance authorization procedures, reacquire the Milford Freight Easement,
provided that CSXT’s operations on that track segment are governed by the terms of the 1985
Agreement.

IV.  REQUEST FOR EXPEDITED CONSIDERATION

MBTA and CSXT (along with G&U) have long been engaged in reaching terms
to conclude the proposed transaction, and, accordingly, MBTA and CSXT have committed to a
timetable for this transaction, under which MBTA plans to close on its purchase of the Assets no
later than April 11, 2023. As stated in the introduction to this Motion, failure to consummate the

sale by then would be detrimental to the Commonwealth initiatives linked to the orderly

7 Release Deed at 4.

80 See, e.g., MassDOT—CSXT Assets, at 11 (requiring agency to notify Board of any change

to material terms of agreement with freight carrier).



acquisition of the Assets, potentially preventing the Assets from being considered during the
upcoming budget planning cycle or result in loss of the funding currently planned for the
improvement of the Assets.

MBTA therefore respectfully requests that the Board expeditiously act on this
Motion on or before March 31, 2023, effective as of its service date, in keeping with its review
of other, past cases.®! A favorable decision on or before March 31, 2023 would facilitate orderly
steps toward closing by or before the transactional deadline of April 11, 2023.

CONCLUSION

For the foregoing reasons, MBTA respectfully requests the Board dismiss its
concurrently-filed notice of exemption in this docket effective no later than March 31, 2023.

Respectfully submitted,

i5IRA. Wimbish

Robert A. Wimbish

Bradon J. Smith

Stephen J. Foland
Fletcher & Sippel LLC
29 North Wacker Drive, Suite 800
Chicago, IL 60606-3268
Telephone: (312) 252-1504
Facsimile: (312) 252-2400

ATTORNEYS FOR MASSACHUSETTS BAY
TRANSPORTATION AUTHORITY

Dated: February 13,2023

81 See Virginia Passenger Rail, at 3, 6 (STB granting motion to dismiss effective on service

date in light of agency’s request for expedited consideration); see also State of Me.—Pet. for
Declaratory Order, FD 35440 (STB served Dec. 29, 2010), at 3 (requiring prompt submission of
additional evidence from parties in light of agency’s request for expedited consideration, to
enable swift decision).
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HK DRAFT 10.14.22

THIS INSTRUMENT HAS BEEN PREPARED IN
TWO (2) COUNTERPARTS FOR SIMULTANEOUS
RECORDING IN TWO (2) REGISTRIES OF DEEDS

This instrument prepared by
or under the direction of:

Philip S. Lapatin, Esquire
Holland & Knight LLP
10 St. James Avenue
Boston, MA 02116

RELEASE DEED

THIS RELEASE DEED (this “Deed”), made as of the  day of , 2022,
between CSX TRANSPORTATION, INC., a Virginia corporation, whose mailing address is 500
Water Street, Jacksonville, Florida 32202, hereinafter called “Grantor”, and the
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY, whose mailing address is 10
Park Plaza, Boston, Massachusetts 02116, hereinafter called “Grantee,”

(Wherever used herein, the terms “Grantor” and “Grantee” may be construed in the
singular or plural as the context may require or admit, and for purposes of
exceptions, reservations and/or covenants, shall include the heirs, legal
representatives and assigns of individuals or the successors and assigns of
corporations or state agencies.)

WITNESSETH:

WHEREAS, Grantor has interests in a line of railroad over which rail freight, commuter
rail and intercity rail passenger service are presently conducted, consisting of: (i) an 8.4-mile
portion of the so-called Milford Secondary line from [Engineering Station 1458+2 (0+00) as
shown on Val Map V4.16, Map 29] to [Engineering Station 445+02 as shown on Val Map V4.33,



Map 9], and (ii) certain specified properties contiguous to such line (collectively, the “Milford
Secondary”); and

WHEREAS, Grantor has certain interests in a line of railroad consisting of a 0.46-mile
portion of the so-called Franklin Industrial from [Engineering Station 1456+00) as shown on Val
Map V4.16, Map 29] to [Engineering Station 1480+40 as shown on Val Map V4.16, Map 29] (the
“Conveyed Franklin Industrial”); and

WHEREAS, pursuant to a certain Definitive Agreement dated as of April 11, 2022,
between Grantee and Grantor (as the same may be amended, the “Definitive Agreement”), Grantee
agreed to acquire Grantor’s interests in such properties and such lines of railroad (as hereinafter
more particularly described) for the purposes of accommodating public demand for commuter rail
transportation, roadways and other public purposes including the continued provision of rail freight
service by Grantor, and commuter rail service; and

WHEREAS, the parties desire that Grantee acquire Grantor’s interest in such properties
and lines of railroad and that Grantor retain, and not transfer to the Grantee, a perpetual easement
in gross over a portion of such properties and lines of railroad, limited for the purpose of the
exclusive provision of rail freight service subject to the terms and conditions set forth herein, it
being the intention of the parties that Grantor (and any Trackage Rights Grantee, as that term is
hereinafter defined) remain, and the Grantee not become, the rail carrier subject to the Interstate
Commerce Act, as revised, the Railway Labor Act, as revised, or any other federal law relating to
the provision of railroad transportation on such properties; and

WHEREAS, this conveyance is made under threat of and in lieu of condemnation by
Grantee of the real property of Grantor;

NOW THEREFORE, that Grantor, in consideration of the sum of Thirteen Million
Dollars ($13,000,000.00) paid, does hereby grant to Grantee all right, title and interest of Grantor,
if any, in and to those certain tracts or parcels of land situate, lying and being in Worcester County,
Massachusetts, or Norfolk County!, Massachusetts being the “Land” as defined and more
particularly described in Exhibit A attached hereto and incorporated herein;

BUT EXCLUDING and excepting unto Grantor those parcels, rights and interests listed
or shown on Exhibit B attached hereto and incorporated herein, as well as all privileges,
hereditaments and appurtenances appertaining to any such parcels, rights and interests, and the
rights and interests related to the CSXT Milford Easement (as hereinafter defined) (the “Excluded
Property”);

TOGETHER WITH (i) all tracks, rails, ties, switches, ballast, crossings, bridges, trestles,
culverts, buildings, structures, facilities, signals, crossing protection devices, communication lines,
poles, radio masts and other fixtures and improvements (collectively, “Fixtures”) which are (or a
portion of which are) affixed as of the date hereof to the Land, and (ii) all privileges, hereditaments

'NTD: Need Title Company to confirm Counties.
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and appurtenances appertaining to the Land or any of the foregoing (other than the Excluded
Property) (the “Ancillary Property” and together with the Land, the “Property”).

THE PROPERTY IS CONVEYED EXPRESSLY SUBJECT TO: (a) those rights,
interests, contracts, agreements, leases, licenses and easements which are listed or described on
Exhibit C attached hereto and incorporated herein; (b) the CSXT Milford Easement (as hereinafter
defined); (c) building, zoning, subdivision and other applicable federal, state, county, municipal
and local laws, ordinances and regulations, all as existing as of the date of this Deed; (d) taxes, tax
liens and assessments, both general and special, which are not yet due and payable but which may
become due or payable on the Property on or after the date of this Deed; (e) reservations or
exceptions whether or not of record, including, without limitation, reservations or exceptions of
minerals or mineral rights by third parties; public utility and other easements; and easements,
crossings, occupancies and rights-of-way, howsoever created, existing as of the date of this Deed;
(f) encroachments or any other state of facts existing as of the date of this Deed which might be
revealed from an accurate survey, title search or personal inspection of the Property; and (g) the
rights of others in existing roads, streets, ways, alleys and party walls.

RESERVING unto Grantor, its successors and assigns, an EASEMENT IN GROSS (the
“CSXT Milford Easement”) IN PERPETUITY (as hereinafter defined) FOR RAILROAD
PURPOSES (as hereinafter defined) in, over or on the Property; including, but not limited to, the
use of all the tracks or Trackage (as hereinafter defined) within the Property; but SUBJECT TO:

1. The terms, conditions and limitations of that certain 1985 Trackage Rights
Agreement effective July 1, 1985 between Consolidated Rail Corporation and the Grantee,
recorded with the Suffolk Registry of Deeds in Book 15379, Page 10, as currently amended,
including as set forth in that certain Amendment #13 to CONRAIL/MBTA Trackage Rights
Agreement entered into by Grantor and Grantee as of the date hereof, and as may be from time to
time amended, supplemented, modified, renewed or replaced, being herein referred to as the
“TRA”.

2. The terms, conditions and limitations of that certain Assignment of Permanent
Freight Easement Agreement] dated as of the date hereof, by and between Grantor and Grafton
and Upton Railroad Company (“GU”) as from time to time amended, supplemented, modified,
renewed or replaced, being herein referred to as the “Assignment of Easement”; provided,
however, that the MBTA’s and GU’s respective rights and obligations with respect to GU’s use of
the Milford Secondary shall be as set forth in that certain Operating Agreement by and between
Grantee and GU to be entered into and dated as of the date hereof (the “MBTA/GU Operating
Agreement”), notwithstanding any amendment, supplement, modification, renewal or replacement
of the Assignment of Easement.

3. Grantor and Grantee each agree to execute and record any instrument that will be
necessary to properly reflect any changes in location or area that are not presently reflected in
Exhibit A or to reflect any full or partial release of any rights or property hereunder.

4. Transfer of the CSXT Milford Easement shall be governed by the provisions of
Exhibit D and Exhibit E attached hereto.

3
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5. Grantor and Grantee agree that the CSXT Milford Easement is not retained to the
exclusion of the use of the Property by Grantee and its assigns, except that Grantor (and any
Trackage Rights Grantee) shall be the exclusive common carriers and the exclusive providers of
Rail Freight Service (as hereinafter defined), and as otherwise set forth in the TRA. In addition,
Grantee represents that Grantee does not currently plan to utilize, or allow another entity to utilize,
the Property to provide Intercity Rail Passenger Transportation (as that term is defined in 49 U.S.C.
Section 24202). Other than as may be required by law, Grantor and Grantee agree that the
utilization of Intercity Rail Passenger Transportation over the Property will occur only upon the
prior mutual consent of Grantor and Grantee, which consent may not be unreasonably withheld,
conditioned or delayed. It shall not be unreasonable for either Grantor or Grantee to condition its
consent to allow the National Railroad Passenger Corporation (commonly known as Amtrak) to
provide such Intercity Rail Passenger Transportation, upon reaching acceptable liability
arrangements consistent with existing liability arrangements related to existing Intercity Rail
Passenger Transportation on the Boston Main Line (“Existing Liability Arrangements™). The term
Existing Liability Arrangements shall mean, with respect to Grantor, the provisions of the existing
agreement dated June 1, 1999, between Grantor and Amtrak as such agreement is from time to
time supplemented and is in effect at the time of the request for Grantor’s consent to such
utilization for Intercity Rail Passenger Transportation. The term “Boston Main Line” shall be
deemed to be the property described in a deed dated October 2,2012 from Grantor to Grantee and
recorded in the Suffolk Registry of Deeds in Book 50271, Page 152, the Middlesex (S.D.) Registry
of Deeds in Book 60154, Page 273, the Norfolk Registry of Deeds in Book 30513 Page 458, and
the Worcester District Registry of Deeds in Book 49729, Page 1.

6. Grantor shall have the right to grant rights to use all or any part of the Conveyed
Franklin Industrial for Freight Rail Service to any owner or lessee (“User”) of all or any part of
the Retained Franklin Industrial Track, provided that such User also has rights to provide Freight
Rail Service over all or a portion of the CSXT Milford Easement pursuant to an agreement with
Grantee that governs (or will govern upon such grant of rights) the Conveyed Franklin Industrial
(an “MBTA-User Operating Agreement”); and provided further, however, that any such User’s
rights to use all or any part of the Conveyed Franklin Industrial shall be subject to the terms and
conditions of such MBTA-User Operating Agreement. For the avoidance of doubt, except for
the Conveyed Franklin Industrial, no other portion of the Franklin Industrial Track is conveyed
by this Deed.

7. Definitions of CSXT Milford Easement Terms:

(a) Franklin Industrial Track: The railroad line shown on Exhibit A-1 hereto.

(b) Retained Franklin Industrial Track: All portions of the Franklin Industrial
Track other than the Conveyed Franklin Industrial.

(©) Perpetuity: From the date of this Deed until the CSXT Milford Easement
is abandoned or terminated, as provided in the TRA. In the event of abandonment or termination
of any portion of this CSXT Milford Easement as provided in the TRA, such portion thereof shall
automatically be extinguished.

4
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(d) Rail Freight Service: The transportation by rail of property and movable
articles of every kind, character and description over the Property, including but not limited to rail
freight transportation service to current and future industries, customers and facilities located along
the Property, and supporting activities, over the Property, but excluding detour movements of other
railroads permitted by Grantee pursuant to the TRA.

(e) Railroad Purposes: The right to use all Trackage on the Property for the
exclusive provision of Rail Freight Service, together with the right of ingress and egress over the
Property and any adjacent property owned by Grantee to and from said Trackage and facilities
located within the Property, provided, however, Grantee may use said Trackage for its own freight
needs, being the transport of railroad materials, equipment, ballast, rails and the like owned by
Grantee, but not common or contract carriage of freight.

63} Trackage: The railway tracks now or hereafter located on, in or below the
Property, and all supporting materials, facilities and structures appurtenant thereto (all rails, ties,
tie plates, ballast, drainage structures), together with existing or future control devices, signals,
switches, communication lines and poles necessary for the safe operation of rail freight; whether
main, spur, siding or sidetrack(s); those existing items being the items hereinabove conveyed to
Grantee.

(2) Trackage Rights Grantee: Any owner or lessee of all or any part of the
Retained Franklin Industrial Track to whom Grantor has granted trackage rights in the Conveyed
Franklin Industrial as set forth in Section 6 above. In addition, the term “Trackage Rights Grantee”
shall include, without limitation, GU for such time as GU retains rights to operate over the Milford
Secondary under the Assignment of Easement.

GRANTEE HEREBY ACKNOWLEDGES THAT THE SUBJECT PROPERTY IS
TRANSFERRED AS IS, WHERE IS AND WITH ALL FAULTS, DEFECTS AND
CONDITIONS OF ANY KIND, NATURE OR DESCRIPTION AS OF THE DATE HEREOF,
AND THAT THERE HAVE BEEN NO REPRESENTATIONS, WARRANTIES,
GUARANTEES, STATEMENTS OR INFORMATION, EXPRESSED OR IMPLIED,
PERTAINING TO SUCH PROPERTY, TITLE THERETO, THE VALUE, DESIGN OR
CONDITION THEREOF, ITS MERCHANTABILITY OR SUITABILITY FOR ANY USE OR
PURPOSE OR ANY OTHER MATTER WHATSOEVER, MADE TO OR FURNISHED TO
GRANTEE BY GRANTOR OR ANY OF ITS OFFICERS, AGENTS OR EMPLOYEES.

In the event of a conflict between the provisions of this Deed, the Definitive Agreement
and/or the TRA (with respect to the Conveyed Franklin Industrial, and with respect to the rest of
the Property from and after the termination of the MBTA/GU Operating Agreement), the
provisions of the TRA shall control over the provisions of either this Deed or the Definitive
Agreement, and the provisions of this Deed shall control over the Definitive Agreement. The TRA
and the Definitive Agreement are retained at the offices of the Grantor.
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By the recording of this Deed, Grantee agrees that the covenants of Grantee herein shall
run with title to the Property conveyed, and bind Grantee, Grantee’s successors and assigns, and
anyone claiming title to or holding Property through Grantee, for the continuing benefit of, and
remaining enforceable by, Grantor, its successors and assigns.

Plans prepared for Grantee are referred to in the Exhibits to this Deed (the “Plans”).
Notwithstanding such reference, Grantor has not reviewed and is not obligated to review the Plans,
Grantor does not and shall not warrant the accuracy, correctness or legal sufficiency of the Plans,
nor shall reference to the Plans create any covenant or warranty of title with respect to the property
shown thereon.

No deed excise stamps are affixed hereto as none are required by law.

This conveyance does not constitute the sale or transfer of all or substantially all of the

assets of the Grantor in Massachusetts.

[signature page to follow]
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IN WITNESS WHEREOF, CSX TRANSPORTATION, INC., pursuant to due
corporate authority, has caused its name to be executed under seal by its officers hereunto duly
authorized.

CSX TRANSPORTATION, INC.

By:

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss
On this day of , 2022, before me, the undersigned Notary
Public, personally appeared the above-named proved to me by

satisfactory evidence of identification, being (check whichever applies): [ ] driver’s license or
other state or federal governmental document bearing a photographic image; [ ] oath or
affirmation of a credible witness known to me who knows the above signatory; or [ ] my own
personal knowledge of the identity of the signatory, to be the person whose name is signed
above, and acknowledged the foregoing to be signed by as free act and
deed, voluntarily for its stated purpose, as of CSX Transportation, Inc.

Notary Public (print name)
My Commission Expires:
Qualified in the Commonwealth of Massachusetts




EXHIBIT A

Milford Secondary:

(Val Plans and Description to be inserted by Title Company), together with the following
appurtenant rights:

1. [Deletion to be confirmed by Title Company]
2. Notice to prevent easement, dated September 18, 1894 and recorded in Book 721,
Page 128.

Conveyed Franklin Industrial;

(Val Plans and Description to be inserted by Title Company), together with the following
appurtenant rights:

1. [Deletion to be confirmed by Title Company]

2. Notice to prevent easement, dated September 18, 1894 and recorded in Book 721, Page
128.



EXHIBIT A-1

Franklin Industrial Track
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EXHIBIT B
Excluded Property Description
The rights of Grantor under and pursuant to the TRA (as defined in the Deed to which
this exhibit is attached).

The rights of Grantor under and pursuant to the CSXT Milford Easement (as defined in
the Deed to which this exhibit is attached).



EXHIBIT C

Title Exceptions

The premises conveyed hereby are conveyed, in addition to matters set forth in the Deed to
which this Exhibit C is attached, subject to, and, as the case may be, with the benefit of the
following matters to the extent in force and applicable to the premises conveyed hereby:

TITLE EXCEPTIONS:

1.

Taking of an easement for a public way, Grove Street, by the Norfolk County
Commissioners dated September 24, 1940, and recorded in Book 2305, Page
376.

Taking of an easement for public way, Beaver Street, by the Norfolk County
Commissioners, dated November 5, 1940, and recorded in Book 2311, Page
553.

Taking of slope easements in Grove Street by the Norfolk County
Commissioners which excepts the railroad right of way, dated October 8, 1957,
and recorded in Book 3599, Page 501.

Taking of easement for the alteration of the grade crossing in Grove Street by
the Norfolk County Commissioners dated December 20, 1960, and recorded in
Book 3870, Page 237.

Taking of utility right of way by New England Power Company and Worcester
County Electric Company dated July 13, 1960, and recorded in Book 3916, Page
220.

Deed out of excepted parcel by the Trustees of the New York, New Haven and
Hartford Railroad Company, debtor to T. E. Barnicle Macaroni Co. Inc., dated
April 4, 1963, and recorded in Book 4065, Page 466.

Taking of easement for highway purposes, Layout 5511, by the Department of
Public Works, Commonwealth of Massachusetts, dated September 29, 1965, and
recorded in Book 4295, Page 251, as affected by Alteration, Layout 7121, dated
November 8, 2000, and recorded in Book 14576, Page 61.

Easement for sewer pipeline granted to the Town of Franklin, dated January 14,
1970, and recorded in Book 4652, Page 525.

Agreement between the Department of Public Works, Commonwealth of
Massachusetts and the Trustees in Reorganization of the Penn Central



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

Transportation Company dated August 16, 1972, and recorded in Book 4878,
Page 388.

Deed of Easement from Consolidated Rail Corporation to New England Power
Company dated December 4, 1981 and recorded in Book 5962, Page 653, as
amended by Amendment dated August 18, 1992, and recorded in Book 9575,
Page 513.

Deed of Easement from Consolidated Rail Corporation to Massachusetts
Electric Company dated March 13, 1986, and recorded in Book 7265, Page 375.

Order of Taking for water pollution abatement facilities by Charles River
Pollution Control District Commission dated May 11, 1989, and recorded in
Book 8319, Page 1.

Order of Taking in fee by the Massachusetts Bay Transportation Authority dated
July 26, 1989, and recorded in Book 8404, Page 734.

License Agreement by and between Consolidated Rail Corporation and Charles
River Pollution Control District, Licensee, dated October 24, 1989, and recorded
in Book 8540, Page 475.

Indenture between Consolidated Rail Corporation and CRC Properties, Inc.
related to communication, fiber optic and telecommunication lines et al dated
March 25, 1996, and recorded in Book 11297, Page 490.

Fee taking of land at corner of Union and Cottage Streets by the Town of
Franklin dated July 6, 2004, and recorded in Book 21684, Page 438.

Covenant to build and maintain an open driveway as set forth in deed from
Charles J. McKenzie to the Milford, Franklin and Providence Railroad
Company, dated June 13, 1885, and recorded in Book 586, Page 166.

Covenant to make and forever maintain a farm crossing as set forth in the deed
from William Rockwood to the Milford Franklin and Providence Railroad
Company dated February 10, 1885, and recorded in Book 602, Page 231.

Covenant to furnish and maintain two farm crossings as set forth in the deed
from James P. Ray et ux to Milford, Franklin and Providence Railroad Company
dated March 9, 1885, and recorded in Book 602, Page 232.

Reservation of farm crossings and cattle pass over railroad as set forth in deed
from James P. Ray to the Milford, Franklin and Providence Railroad Company,
dated March 9, 1885, and recorded in Book 602, Page 234.

12
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21.

22.

23.

24.

25.

Covenant and reservation of farm crossing over railroad as set forth in deed
from James P. Ray et al, to the Milford, Franklin and Providence Railroad
Company, dated March 9, 1885, and recorded in Book 602, Page 235.

Covenant and reservation of farm crossing over railroad as set forth in deed
from James P. Ray et al, to the Milford, Franklin and Providence Railroad
Company, dated March 9, 1885, and recorded in Book 602, Page 236.

Covenant and reservation of farm crossing over railroad as set forth in deed
from Edgar R. Ray to the Milford, Franklin and Providence Railroad Company,
dated March 9, 1885 and recorded in Book 602, Page 237.

Order of Conditions, Mass DEP. File No. SE-159-701, issued by the Franklin
Conservation Commission dated September 28, 2000, and recorded in Book
14455, Page 74, as affected by Certificate of Compliance recorded in Book
15478, Page 503.

Deed of Easement dated April 24, 2020, and recorded in Book 37819, Page 219.

13
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1.

EXHIBIT D
Provisions Relating to Transfer of CSXT Milford Easement

The CSXT Milford Easement shall be assignable in whole or in part, and, in addition,
Grantor may grant rights in the CSXT Milford Easement to Trackage Rights Grantees as
previously set forth in this deed, provided that only (i) the entirety of that portion of the
CSXT Milford Easement relating to the Milford Secondary and /or (ii) the entirety of that
portion of the CSXT Milford Easement relating to the Conveyed Franklin Industrial may
be transferred such that at any time only one party may benefit from the CSXT Milford
Easement with respect to the Milford Secondary and only one party (which need not be the
same party benefiting from the CSXT Milford Easement with respect to the Milford
Secondary) may benefit from the CSXT Milford Easement with respect to the Conveyed
Franklin Industrial. Except as hereinafter set forth with respect to the Assignment of
Easement, and transfers to a Related Party (hereinafter defined), neither Grantor, a Related
Party (as hereinafter defined), nor any subsequent holder of the benefit of part or all of the
CSXT Milford Easement (each of Grantor, a Related Party and any subsequent holder
thereof, collectively a “Benefitted Holder”), shall sell, lease, license or otherwise transfer
(each such transaction being a “Transfer”) the benefit of the CSXT Milford Easement, in
whole or in part, or any interest therein (any such interest being an “Easement Interest”)
to a third party who fails to meet the Transferee Standards set forth on Exhibit E.
Notwithstanding the foregoing to the contrary, no Benefitted Holder shall be required to
obtain Grantee’s consent for a Transfer of an Easement Interest to a Related Party of the
Benefitted Holder which is making the Transfer, and such Related Party shall be deemed
to have met the Transferee Standards (a “Related Party Transfer”). Grantor, a Related
Party or the Benefitted Holder, as the case may be, shall deliver to Grantee written notice
of every proposed Transfer of an Easement Interest not less than sixty (60) days prior to
the effective date of the Transfer of the Easement Interest. Within such sixty (60) day
period, if the Transfer is not to a Related Party, Grantee shall either (i) consent to such
transfer, such consent not to be unreasonably withheld, conditioned or delayed and which
must be given if the proposed transferee meets the Transferee Standards, or (ii) state in
detail the reasons for denial of consent or why Grantee contends that the proposed
transferee does not meet the Transferee Standards, as the case may be. The preceding
notification provision shall apply to each Transfer by Grantor, a Related Party and by each
Benefitted Holder; provided, however, that Grantee shall not have any right to approve a
transfer to a Related Party.

If? at any time Grantor, or a party that is a Related Party of Grantor (a “Grantor Related
Party”), makes a Transfer of an Easement Interest to a third party (who is not a Grantor

% Note to CSX: These payment obligations would be easier to track with a recorded document, this
approach is consistent with the Framingham Secondary Deed, and the Definitive Agreement is not

intended to control beyond the Closing. Note to MBTA: Although we have retained the addition of

paragraphs 2 and 3, we do not agree that the Definitive Agreement is not intended to control

beyond the Closing (See Section 18.7). Certain provisions certainly will control beyond the Closing,

such as, among others, the environmental provisions.



Related Party), Grantor, or a Grantor Related Party, shall promptly pay to Grantee a transfer
fee of five (5%) percent of the consideration (the “Easement Transfer Payment”) paid
for such transfer, net of any portion of the consideration attributable to any machinery or
equipment included in the transfer. No party to whom Grantor, or a Grantor Related Party,
makes a Transfer of an Easement Interest shall be required to make an Easement Transfer
Payment with regard to a subsequent Transfer of the same Easement Interest or any part of
said Easement Interest. In no event shall Grantor or a Grantor Related Party be responsible
for paying an Easement Transfer Payment to Grantee for transactions that are (x) in the
ordinary course of Grantor’s or the Grantor Related Party’s business as a freight rail service
provider, including without limitation, freight revenue and other income from freight
service, or (y) transfer to Grantor or to a Grantor Related Party. Except with respect to the
subsequent Transfer of an Easement Interest for which an Easement Transfer Payment has
previously been paid, the Easement Transfer Payment shall apply to each Transfer of an
Easement Interest (other than a Related Party Transfer) by Grantor or a Grantor Related
Party.

3. No Benefitted Holder shall be required to make an Easement Transfer Payment in
connection with any Transfer of an Easement Interest, in whole or in part, to any person,
firm, partnership, corporation or other entity now or hereafter affiliated with such
Benefitted Holder or in connection with a merger, reorganization, or sale of all or
substantially all of such Benefitted Holder’s assets (collectively, a “Related Party”);
provided, however, that a Grantor Related Party shall take such transfer or assignment
subject to the aforesaid provisions pertaining to Grantee's right to collect an Easement
Transfer Payment to the extent applicable at the time of such transfer or assignment.

The provisions of this Exhibit D and of Exhibit E shall not apply to the assignment of the portion
of the CSXT Milford Easement relating to the Milford Secondary? to GU pursuant to the terms
of the Assignment of Easement. For the avoidance of doubt, Grantee acknowledges and agrees
that GU is hereby deemed to meet the Transferee Standards.

3 Note to CSXT: This language is consistent with the language of the Definitive Agreement, but it does
not cover a future transfer to GU of rights in the Conveyed Franklin Industrial portion of the CSXT
Milford Easement (for example, pursuant to Section 6 of this Deed). In other words, MBTA could assert
that (i) the 60-day notice/approval process in Section 1 of this Exhibit D applies (which would not be too
onerous since MBTA must approve the transfer if the transferee meets the Transferee Standards, and by
virtue of the last sentence of this Exhibit D, GU is deemed to have met them) and (ii) it is due a 5%
Easement Transfer Payment in connection with such transfer. CSXT input, especially on the latter point,
would be helpful.

15
4867-0297-5527, v. 3



EXHIBIT E
Transferee Standards

In accordance with the provisions set forth in Exhibit D of this Deed (“Exhibit D), no

Benefitted Holder (as defined in Exhibit D) shall sell, lease, license or otherwise transfer (each
such transaction being a “Transfer”) the benefit of the CSXT Milford Easement, in whole or in
part, or any interest therein (any such interest being an “Easement Interest™) to any person other
than a Related Party (as defined in Exhibit D) unless such person (a “Transferee”) meets all of
the following criteria (collectively, the “Transferee Standards™):

1.

The Transferee has a minimum of two (2) years prior experience conducting freight rail
operations in the United States, or is owned or controlled by a company that owns or controls
at least one other rail carrier that has a minimum of two (2) years prior experience conducting
freight rail operations in the United States. Any such company, rail carrier owned by such
holding company, and any other entity that owns or controls the Transferee, or is owned or
controlled by the Transferee, is referred to herein as an “Affiliate” of the Transferee.

The Transferee demonstrates, by providing to the Grantee the information described in
Paragraph 3 below, as well as audited financial statements for the previous two (2) years and
a business plan for the property to be acquired, that the Transferee has the financial security
required to satisfy the financial obligations described in the then-current trackage rights or
operating agreement between the Benefitted Holder and the Grantee.

The Transferee has disclosed to the Grantee all material litigation, arbitration, mediation,
contract dispute, or other disputes submitted to any dispute resolution procedure within the
last five (5) years which involved, or arose from, a claim against the Transferee or any
Affiliate regarding any of the following: the death or serious injury of any person; business,
contract or other commercial disputes; employment, employment discrimination or labor
disputes. As used in this Exhibit E, the term “material” means that the item would be
considered material in the course of an audit of the firm under Generally Accepted
Accounting Principles as expounded by the Financial Accounting Standards Board, or that
the item, in the reasonable judgment of the Grantee, calls into question the ability of the
Transferee to perform the obligations of the then-current trackage rights or operating
agreement between the Benefitted Holder and the Grantee in compliance with such
agreement and applicable law.

Neither the Transferee nor any Affiliate has filed a bankruptcy petition or made a general
assignment for the benefit of creditors, and no other party has filed a bankruptcy petition
against the Transferee or any Affiliate in the preceding seven (7) years that has not been
dismissed.

Neither the Transferee nor any Affiliate has applied for or consented to the appointment of a
receiver, trustee or liquidator of Transferee or any Affiliate for all or substantially all of the
assets of the Transferee or Affiliate and no order, judgment or decree has been entered by
any court of competent jurisdiction on the application of a creditor appointing a receiver,



trustee or liquidator of Transferee or Affiliate for all or substantially all of the assets of the
Transferee or Affiliate within the preceding seven (7) years.

6. The Transferee has supplied the Grantee with the records of any accident or other incident
occurring in the preceding five (5) years that the Transferee or any Affiliate has reported, or
was required to report, to the Federal Railroad Administration (the “FRA”) under 49 CFR
Part 225. The Transferee has disclosed to the Grantee, with respect to all freight rail
operations conducted by the Transferee or any Affiliate within the preceding three (3) years,
a list of FRA or state violation notices issued with respect to the regulatory compliance of
such freight rail operations, together with a brief description and resolution thereof, and
demonstrated that it has complied with any penalties, sanctions, or other obligation relating

thereto.

7. Neither the Transferee nor any Affiliate is in violation of any law which has the potential to
have a material adverse effect on its freight rail operations over the Freight Easement.

8. Neither the Transferee nor any Affiliate, nor any officer, director or department head of the
Transferee or any Affiliate within the preceding five (5) years:

a.

4867-0297-5527, v. 3

has been convicted by a court of competent jurisdiction of any criminal charge
of fraud, bribery, collusion, conspiracy, or any act in violation of state or
federal antitrust law in connection with the bidding upon, award of, or
performance of any contract with any public entity.

has had filed against it in a state or federal proceeding any criminal charge of
fraud, bribery, collusion, conspiracy, or any act in violation of state or federal
antitrust law in connection with the bidding upon, award of, or performance of
any contract with any public entity and such charge has not been finally
resolved.

has had filed against it, in a state or federal court, any civil complaint
(including, but not limited to, a cross-complaint), counter claim, or other
claim arising out of a contract, alleging fraud, bribery, collusion, conspiracy,
or any action in violation of state or federal antitrust law in connection with
the bidding upon, award of, or performance of any public works contract with
any public entity and such civil complaint, counter claim, or other claim has
been found substantially meritorious or has not been finally resolved.

has within the preceding three (3) years been found, adjudicated, or
determined (which finding, adjudication or determination has not been
subsequently overturned) by any federal or state court or agency, including,
but not limited to, the Equal Employment Opportunity Commission, the
Office of Federal Contract Compliance Programs, and the Massachusetts
Commission Against Discrimination, to have violated any laws or Executive
Orders relating to employment discrimination or affirmative action, including,
but not limited to, Title VII of the Civil Rights Act of 1964, as amended; the
17



Equal Pay Act; Executive Order 11246; or the Massachusetts Law Against
Discrimination (Mass. Gen. Laws c. 151B) which violation was of a material
nature.

has within the preceding three (3) years been found, adjudicated or determined
(which finding, adjudication or determination has not been subsequently
overturned) by any state court, state administrative agency, federal court or
federal agency to have violated or failed to comply with any applicable law or
regulation of the United States or any state governing prevailing wages
(including, but not limited to, payment for health and welfare, pension,
vacation, travel time, subsistence, apprenticeship or other training, or other
fringe benefits) or overtime compensation, which violation or failure to
comply was of a material nature.

has been terminated or debarred on any contract issued by any public entity,
including, but not limited to, the Grantee, or otherwise declared ineligible to
contract with any public entity and such debarment remains in effect; or

is at the time of the proposed Transfer in default under or otherwise failing to
perform any material obligations contained in any contract or agreement with
the Grantee, and the Grantee has noticed the Transferee about such default or
material nonperformance and otherwise exercised its contractual rights under
such contract or agreement with respect to the same.

9. In the event that the Benefitted Holder’s interest in the trackage rights agreement or operating
agreement between the Benefitted Holder and the Grantee is to be assigned to the Transferee,
and if such agreement requires the Benefitted Holder to maintain certain insurance coverage,
the Transferee shall demonstrate the ability to secure and maintain insurance coverage in the
amounts and on the terms required by such agreement.

10. All Interchange Commitments with the Transferee, if any, shall at all times comply with all
applicable STB rules and regulations, if any.

Notwithstanding any provision of this Exhibit E to the contrary, Grantee may, upon the request of
the Transferee or the Benefitted Holder, in its sole and absolute discretion, waive, in whole or in
part, any or all of the foregoing Transferee Standards, except that Section 10 of this Exhibit E shall
not be waived. No such waiver shall be effective unless evidenced by a written instrument
executed by a duly authorized representative of Grantee.

4867-0297-5527, v. 3
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SURFACE TRANSPORTATION BOARD

FD 36669

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
—ACQUISITION EXEMPTION—
CSX TRANSPORTATION, INC.

EXHIBIT C

MILFORD OPERATING AGREEMENT



EXECUTION VERSION

OPERATING AGREEMENT
Between
THE MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
And
GRAFTON AND UPTON RAILROAD COMPANY

THIS OPERATING AGREEMENT (“Agreement”), entered into as of this _ day of ,
2022, by and between the Massachusetts Bay Transportation Authority, a body politic and corporate created
by and acting pursuant to St. 1964, c. 563, as amended (“MBTA”), and Grafton and Upton Railroad
Company, a Massachusetts corporation (hereinafter referred to as “User”) (the MBTA and User each a
“Party”, and collectively the “Parties”).

RECITALS

A. On or about the date hereof, the MBTA acquired from CSXT Transportation, Inc.
(“CSXT?”) pursuant to that certain Release Deed recorded with the [ ] Registry of Deeds in Book [
], Page [ ] (the “Deed”) that certain 8.4 mile railroad right of way known and commonly referred to as
the Milford Secondary, between mileposts QVG 0 and QVG 8.4 (herein referred to as the “Milford
Secondary”); and

B. The Deed reserves to CSXT a permanent, exclusive freight easement over the Milford
Secondary (as more specifically described in the Deed, the “Milford Freight Easement”); and

C. CSXT has assigned to User, with the consent of the MBTA, CSXT’s rights pursuant to the
Milford Freight Easement, for a limited term and as otherwise set forth in that certain Assignment of
Permanent Freight Easement between CSXT and User of even date herewith (the “Assignment of Milford
Easement”), and concurrently with the effective date of the Assignment of Milford Easement, that certain
[Easement Agreement] between CSXT and User dated January 28, 2021 (the “Pre-Closing Easement
Agreement”) terminated and is of no further force and effect; and

D. The MBTA and User intend that User’s rights and obligations with respect to its exercise
of the Milford Freight Easement shall be subject to the operating provisions and other terms and conditions
set forth herein.

NOW, THEREFORE, the Parties hereto, intending to be legally bound, agree as follows:

ARTICLE 1
GENERAL OPERATING RIGHTS

A. Consistent with the Milford Freight Easement and subject to the terms and conditions of this
Agreement, herein provided, the MBTA acknowledges User’s right to enter upon and utilize the
tracks and related operating facilities on the Milford Secondary for the purpose of being the
exclusive provider of freight rail service (User’s full range of services and activities performed by
it in connection with its provision of such freight rail service over the Milford Secondary, as
described in the Deed, is referred to herein as the “GU Freight Rail Service”). User acknowledges
and agrees to, and nothing in this Agreement shall derogate from, the MBTA’s right to utilize,



directly or through its operating contractors or other agents, or to permit others to utilize the Milford
Secondary including, without limitation, the real property, track and related improvements, and all
other property for the provision of common or contract carrier passenger services, including
without limitation, long-haul, intercity service as well as commuter service, or for any other
purpose, provided that such utilization does not unreasonably interfere with the access rights
granted to User pursuant to the provisions of this Agreement and is otherwise consistent with this
Agreement. Notwithstanding anything in this Agreement to the contrary, in no event shall the
MBTA’s use of the Milford Secondary for the construction, operation, and maintenance of stations,
station platforms, or other facilities required to conduct passenger service be deemed to
unreasonably interfere with the access rights granted to User pursuant to this Agreement, so long
as such construction, operation, or maintenance does not preclude or unreasonably interfere with
User’s ability to access freight customers served by User. User also acknowledges that MBTA has
the right to move, transport, load, and unload any materials (except materials owned by or in the
possession of User) removed from, to be used on, or stored on or along the Milford Secondary,
sidings, adjacent property, or other property owned by the MBTA.

B. Nothing in this Agreement shall be construed to grant to User a right to approve actions by the
MBTA affecting the Milford Secondary, including, without limitation, alterations and
improvements to the Milford Secondary, relocations, use of air or subsurface rights for
development or other purposes, and granting of easements for utilities and crossings, provided that
the MBTA shall provide User with reasonable prior notice of those actions affecting or potentially
affecting User’s access to or use of the Milford Secondary contemplated hereunder and that such
actions shall not unreasonably interfere with the access and utilization rights granted to User. User
acknowledges and agrees that MBTA projects or other use of the Milford Secondary may require
temporary changes to User’s operations and scheduling. User agrees to cooperate in the
implementation of such temporary changes, and the MBTA agrees to use its best efforts to
minimize the duration and extent of any such changes to the operations or scheduling of User.

C. User’s right to operate its trains (locomotives or cars) with its own crews (hereinafter referred to as
the “Operating Rights”) in connection with the GU Freight Rail Service is subject to the terms,
rights, conditions, and obligations hereinafter set forth in this Agreement.

D. The MBTA retains the exclusive right to exercise and to perform, or to delegate or subcontract to
another entity, the performance of the management and operational control of any and all rail
service over the Milford Secondary, including without limitation, dispatching and control of all
trains provided that such exercise or performance shall not unreasonably interfere with the access
and utilization rights granted to User herecin. The MBTA shall cause its agents, contractors,
subcontractors, and other third parties entering upon the Milford Secondary to comply with the
terms of this Agreement and, in particular, to comply with the terms that preclude unreasonable
interference with the access and use rights granted to User pursuant to this Agreement.

ARTICLE 2
RESTRICTION ON USE

The Milford Freight Easement may only be used by User for the sole purpose of User’s performance
of GU Freight Rail Service.

ARTICLE 3
MISCELLANEOUS SPECIAL PROVISIONS
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A. When operating over the Milford Secondary, at User’s cost, User’s locomotives and crews shall be
equipped to communicate with the MBTA on radio frequencies and with all train control devices
and signal systems now in effect or as may be installed, adjusted, or modified in the future that may
be used by the MBTA in directing train movements on the Milford Secondary.

B. Procedures for qualification of User’s crews and occupancy or use of the Milford Secondary shall
be arranged by the local supervision of the MBTA and User.

ARTICLE 4
COMPENSATION

A. The factor to be used in calculating payments to be made by User for use of the Milford Freight
Easement shall be $0.607 (hereinafter referred to as the “Current Charge”).

B. User shall pay the MBTA a sum computed by multiplying: (i) the Current Charge, as may be revised
in accordance with Article 5 hereof, by (ii) the number of Car Miles. For purposes hereof, the term
“Car Mile” shall mean a railroad car (loaded or empty) or locomotive unit moved by User with its
own crews and power one mile over the Milford Secondary. Each locomotive unit, for the purpose
of this Agreement, shall be counted as one car. With respect to articulated units, the number of cars
shall be determined by the AAR Car Type Code as defined in the UMLER Specification Manual.
The second numeric in the Car Type Code field covering codes “Q” and “S” shall be the factor in
determining the car count for an articulated unit. For example, AAR Car Type Code “8566” would
equate to a five (5) car count as these type cars have five wells capable of handling 40’ to 48’
containers in each well. (Car count data for articulated units subject to change upon development
of technology to separate units by Car Numbers.)

C. On or before the 15" day of each calendar month during the Term hereof, User shall provide the
MBTA with an accurate count of loaded and empty cars and all locomotives using the Milford
Secondary during the preceding calendar month along with the number of Car Miles traveled on
the Milford Secondary during such month. The MBTA shall on or about the tenth day of the
following month render billing to User for User’s use of the Milford Secondary computed in
accordance with the terms and conditions of this Agreement.

D. User shall furnish the MBTA information concerning Car Miles for all loaded and empty cars in
Electronic Data Interchange (EDI) transmission between the carriers. This procedure shall be
required at the time the Association of American Railroads (AAR) defines the standard reporting
procedures for trackage rights carriers. The carriers shall determine the minimal data requirements.
The MBTA shall have the right to conduct an audit of User’s records relating to the amount of
compensation due under this Agreement, in which event User shall cooperate in providing to the
MBTA all relevant records or additional detail reasonably requested.

ARTICLE 5
REVISION OF CURRENT CHARGE

A. The Current Charge shall be subject to change to reflect any increases or decreases in labor, material
and other costs as hereinafter provided.

B. The Current Charge shall be revised upward or downward each year, beginning with the bill
rendered for the month of July, 2021 to compensate for the increase or decrease in the cost of labor
and material, excluding fuel, as reflected in the Annual Indexes of Charge-Out Prices and Wage
Rates (1977=100), included in “AAR Railroad Cost Indexes” and supplements thereto, issued by
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the Association of American Railroads (hereinafter referred to as “AAR”). In making such
determination, the final “Material prices, wage rates and supplements combined (excluding fuel)”
indexes for the East District shall be used. The Current Charge shall be revised by calculating the
percent of increase or decrease in the index of the latest calendar year (2020 Index for the first
annual adjustment) as related to the index for the previous calendar year (2019 Index for the first
annual adjustment) and applying that percent to the Current Charge.

C. By way of example, assuming “A” to be the ‘“Material prices, wage rates and supplements
combined (excluding fuel)” final index figure for 2019; “B” to be the “Material prices, wage rates
and supplements combined (excluding fuel)” final index figure for 2020; “C” to be the Current
Charge; and “D” to be the percent of increase or decrease; the revised Current Charge stated herein
would be revised by the following formula:

(1) B-A = D (rounded to the third decimal place)
A
(2) (DxC)+C = revised Current Charge (rounded to the

third decimal place), effective July 1 of the year
being revised.

D. In the event the base for the Annual Indexes of Charge-Out Prices and Wage Rates issued by the
AAR shall be changed from the year 1977, appropriate revision shall be made. If the AAR or any
successor organization discontinues publication of the Annual Indexes of Charge-Out Prices and
Wage Rates, an appropriate substitute for determining the percentage of increase or decrease shall
be negotiated by the Parties hereto. In the absence of agreement, the Parties shall submit the matter
to binding arbitration as provided hereinafter.

E. At the option of either Party hereto, the compensation provided for in this Agreement shall be open
for renegotiation every five (5) years from the Commencement Date, as hereinafter defined. In the
event the Parties fail to reach agreement upon such renegotiation, such failure shall not constitute
a breach of this Agreement, and the Parties shall continue to be bound by the terms of compensation
provided in this Agreement until the matter is settled or submitted to binding arbitration.

ARTICLE 6
PAYMENT OF BILLS

A. All payments called for under this Agreement shall be made within thirty (30) days after receipt of
bills therefor. No payments shall be withheld because of any dispute as to the correctness of items
in the bills rendered, and any discrepancies reconciled between the Parties hereto shall be adjusted
in the accounts of a subsequent month. The records of each Party hereto, insofar as they pertain to
payments covered by this Agreement, shall be open at all reasonable times to inspection by the
other Party for a period of two (2) years from the date of billing.

B. Bills rendered pursuant to the provisions of this Agreement, other than those set forth in Article 4,
shall include direct labor and material costs, together with the surcharges, overhead percentages
and equipment rentals based upon the MBTA rates in effect at the time of the rendering of any such
bills.
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ARTICLE 7
MAINTENANCE OF MILFORD SECONDARY: TAXES

A. The MBTA, its operating contractor, or other contractor or designee, will maintain, repair and
renew the Milford Secondary rights-of-way, tracks, bridges, culverts, signals, communications
equipment and all appurtenances in compliance with standards to be set from time to time by the
MBTA, which in all instances shall be appropriate for passenger service (for such portions of the
Milford Secondary over which the MBTA is operating passenger service), and which in all events
shall meet or exceed the FRA Class 1 standard. On all bridges on the Milford Secondary, the MBTA
shall maintain the weight capacity existing as of the date of this Agreement and shall maintain AAR
Plate F clearances on all bridges where Plate F clearances currently exist. In no event shall the
rating of any bridge replaced by the MBTA after the Effective Date be less than “315 standard”.

B. If User requests that the MBTA maintain all or a portion of the Milford Secondary to a standard
that exceeds the standard described above, the MBTA shall perform all work required to meet such
standard (an “Increased Standard”), and User shall be responsible for all incremental costs and
expenses of maintaining such property to the standard requested by User. As used in this
Agreement, the terms “incremental costs” or “annual incremental cost” shall mean direct and actual
costs incurred or expenditures made by the MBTA, such as material and labor, to perform increased
levels or additional maintenance requested by User, which costs or expenditures exceed those that
would otherwise be incurred by the MBTA and excluding any part of any cost or expenditure that
would otherwise be incurred by the MBTA for the levels of maintenance that the MBTA is already
required to perform pursuant to this Agreement.

C. In the event that the MBTA fails or neglects to perform the maintenance work described in Section
7(A) above after written notice from User and the expiration of the cure period described in Section
18 below, and due to such failure User is unable to safely operate on the Milford Secondary, then
User shall so notify the MBTA in writing (which notification may be via email to the MBTA
[( @ .com)] and/or via such other notification method as may be provided by
the MBTA) in which case the MBTA will as soon as possible, but in no case more than twenty-
four (24) hours, respond to User in writing (which writing may be via email) and inform User if
the MBTA intends to perform such maintenance work, and if so, when the MBTA will perform
and complete such maintenance work. Ifthe MBTA disagrees with User that the maintenance work
at issue is the obligation of the MBTA, or if User reasonably believes it is able to perform necessary
maintenance work sooner than the date proposed by the MBTA, User shall have the right, but not
the obligation, immediately upon written notice to the MBTA (which writing may be via email to
the MBTA [( @ .com)] and/or via such other notification method as may be
provided by the MBTA), to enter the Milford Secondary to perform the maintenance work in
accordance with applicable operating rules and at the expense of the MBTA.

D. User shall pay, in addition to all other amounts payable under this Agreement, all real estate taxes
and all assessments of any nature imposed upon or assessed against (i) the Milford Freight
Easement (but not such taxes or assessments imposed upon or assessed against the MBTA’s fee
interest in the Milford Secondary); (ii) any improvements constructed or funded by User for User’s
sole use, or (iii) any trade fixtures or other property of User, real or personal, located on the Milford
Secondary. The MBTA shall promptly forward any such bills from taxing authorities to User. Such
payments shall be made by User to the MBTA within ten (10) days after receipt of invoices from
the MBTA, unless the MBTA directs payment be made to the taxing or assessing authority.
Notwithstanding any other provision of this Agreement, User shall have the right to contest any
such tax bills in accordance with the procedures of any taxing authority rendering such bills.
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The MBTA shall provide and furnish all labor, administrative, professional, and supervisory
personnel necessary for the performance of its obligations under this Agreement. All MBTA
personnel or MBTA contractor personnel involved in any aspect of providing services under this
Agreement shall be subject to the direction, supervision, and control of the MBTA, and not User.
The MBTA and the MBTA’s contractors shall be solely responsible for all labor relations issues
relating to their respective employees that arise in connection with the performance of services
under this Agreement.

Unless otherwise stated explicitly in this Agreement, the MBTA shall be responsible for the costs
of materials, equipment, management, and other expenses required for the performance of its
maintenance responsibilities under this Article 7, provided however that capital work outside of the
MBTA’s maintenance responsibilities shall be performed by the MBTA pursuant to Article 9
herein.

Notwithstanding anything herein to the contrary, the MBTA shall have the exclusive right to secure
such approvals of regulatory or governmental bodies as may be necessary for such work on the
Milford Secondary, including, without limitation, the FRA and the Massachusetts Department of
Public Utilities, and no approval of User shall be required for the performance of any work on the
Milford Secondary except as may be expressly provided herein.

Subject to and consistent with the other provisions of this Agreement, the MBTA may grant access
to the Milford Secondary to third parties, including but not limited to utilities providers, to perform
work on such third parties’ own behalf. The MBTA shall provide at least fourteen (14) days prior
written notice (or with respect to emergency services, such lesser notice as is reasonable in the
circumstances) to User of all such work that is reasonably likely to have an impact on User’s
operations. The MBTA shall require any such third party to schedule and perform such work in a
manner that minimizes any unreasonable interference with User’s access to or use of the Milford
Secondary.

The MBTA shall maintain the Milford Secondary so as to provide vertical clearances no lower than
the clearances in effect as of the Commencement Date.

ARTICLE 8

CONSTRUCTION AND MAINTENANCE OF NEW CONNECTIONS REQUESTED BY USER

A.

Existing connections, track, facilities, or other improvements that are jointly used by User and the
MBTA shall be inspected, maintained, repaired, and renewed by and at the expense of the MBTA
up to but not beyond the point of clearance. The MBTA shall have the right, but shall not be
obligated, to inspect the track beyond the point of clearance. In the event that the MBTA’s
inspection reveals that such track does not meet Class 1 standard, the MBTA may notify User in
writing of such condition, and User shall upon receipt of such notice suspend use of such track until
User or a third party restores Class 1 condition.

Any additional connections or other improvements to the Milford Secondary which may be
requested by User shall be subject to the MBTA’s approval (including design), which approval
shall not be unreasonably conditioned, delayed or withheld, and shall be constructed, maintained,
repaired and renewed as follows:

1. User or others shall furnish all labor and material and shall construct, maintain, repair and
renew at its sole cost and expense such portions of the connections or other improvements
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located on the right-of-way or other property of User or others which connect to the Milford
Secondary.

2. MBTA, at User’s written request, shall improve the track and facilities User uses or may
use on the Milford Secondary (including, without limitation, installing switches and siding,
including any associated signaling to service any new locations), all in accordance with
any written specifications set forth by User in such written request, provided that:

a.
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the MBTA and User have agreed upon a reasonable allocation of the costs of any
such improvements, based on whether and to what extent (if any) the MBTA
would benefit from such improvements. Nothing in this Section 8(B) shall
obligate the MBTA to contribute to the cost of rebuilding or restoring any
improvements after a casualty except to the extent as may be provided in Article
14 of this Agreement;

any such requested improvements shall be subject to the prior written approval of
the MBTA, which shall be given, without unreasonable conditions or delays, if
the MBTA determines that neither such improvements nor the construction
required for such improvements will unreasonably interfere with or unduly limit
the MBTA’s present or anticipated reasonable future operations or unreasonably
impair the current usefulness of trackage and facilities;

any such improvements shall be made by the MBTA with as little disruption as
reasonably possible to the MBTA’s passenger rail operations and to User’s
access to and use of the Milford Secondary; provided however that the
scheduling and other aspects of such work shall be consistent with the MBTA
passenger rail service’s schedule priority over freight service as set forth in
Section 10(H) below;

any such improvements or modifications to the Milford Secondary shall become
the property of the MBTA upon completion. The MBTA’s acceptance of
ownership of improvements prior to completion of the improvements shall be at
the sole discretion of the MBTA;

in the event that the MBTA engages a third party to perform such improvements,
the MBTA shall submit design plans for work to be performed (if such work
necessitates design plans) to User for its review and approval (which shall not be
unreasonably withheld, conditioned, or delayed) no fewer than forty-five (45)
days before the commencement of such work, and the MBTA shall require any
such third party to complete such work in accordance with all applicable terms of
this Agreement;

in the event that User determines that it no longer requires improvements,
modifications or connections that were made solely for the benefit of User, User
may notify the MBTA, and User shall assume full responsibility for the cost of
removing or relocating any such improvements, modifications or connections, or
the MBTA shall have the right to remove such improvements, modifications or
connections and charge User the costs of such removal as set forth in Section
8(B)(4) below;



g. in the event that the MBTA performs any capital work or maintenance work at
the request of User pursuant to this Section 8(B), User shall reimburse the MBTA
for the actual, auditable costs of such work (except for costs to be borne by the
MBTA pursuant to Section 8(B)(2)(a) above), plus a management fee equal to
16% of the amount of such costs; and

h. User shall pay to the MBTA the incremental annual expense, as defined in Article
7(B) above, of maintaining, repairing and renewing such additional or improved
facilities.
3. At the election of the MBTA in its sole discretion, the MBTA, as an alternative to

performing the work described in Paragraph 2 above itself or through a third party, may
grant permission to User to perform such work itself, or, if such work is funded in part by
the MBTA, as Force Account Work pursuant to the provisions of Article 13 herein.

4. The MBTA shall maintain and be responsible for the costs of maintaining any connections,
switches or other improvements, equipment or facilities existing as of the Commencement
Date of this Agreement and serving User’s freight customers, or constructed or installed
pursuant to Section 8(B)(2) above, up to the point of clearance; provided, however, that in
the event that User ceases using any such improvements for a period of one (1) year,
because User no longer provides freight service to the customer(s) that the improvements
were installed to serve or for any other reason, the MBTA may provide written notice to
User of its intention to remove such improvements. The MBTA shall have the right to
remove such improvements, at User’s sole cost and expense as set forth in Section
8(B)(2)(g) above, unless User elects, by written notice to the MBTA delivered within thirty
(30) days of User’s receipt of the MBTA’s notice of its intent to remove such
improvements, to pay to the MBTA a maintenance charge determined by the MBTA in its
reasonable discretion and reflecting the actual costs incurred by the MBTA for such
maintenance.

ARTICLE 9
ADDITIONS, RETIREMENTS AND ALTERATIONS BY MBTA

A. The MBTA, from time to time and at its sole cost and expense, may make changes in, additions
and betterments to or retirements from the Milford Secondary in connection with current and future
passenger rail service or other use of the Milford Secondary as shall, in its judgment, be necessary
or desirable for the economical or safe operation thereof, except that any such retirements shall not
unreasonably interfere with User’s rights under this Agreement, or as shall be required by any law,
rule, regulation, or ordinance promulgated by any governmental body having jurisdiction. Such
additions and betterments, which may include stations or other improvements necessary to extend
or expand passenger service on the Milford Secondary, shall become a part of the Milford
Secondary, and such retirements shall be excluded from the Milford Secondary.

B. User may propose changes in or additions and betterments to the Milford Secondary, including
changes in communication or signal facilities, that are required to accommodate User’s operations
beyond that required by the MBTA to accommodate its operations, in which event the MBTA’s
approval of such change in, additions and betterments to the Milford Secondary shall be subject to
the same approval, construction, and compensation processes as set forth in Section 8(B) above.

C. In the event that a change in applicable law or regulations, or the application of existing law or
regulations to the operations of User and/or MBTA, requires new track, signal, train equipment, or

4832-0947-5299, v. 10



other equipment or facilities, or modifications to existing equipment or facilities, each Party shall
be responsible for the costs of such new or modified equipment or facilities to the extent that such
law or regulations relate to such Party’s operations.

ARTICLE 10
MANAGEMENT AND OPERATIONS

User shall comply with the provisions of the Federal Locomotive Inspection Act and the Federal
Safety Appliance Act, as amended, and any other federal and state and local laws, regulations and
rules respecting the operation, condition, inspection and safety of its trains (locomotives and cars)
while such trains, locomotives, cars, and equipment are being operated over the Milford Secondary.
User shall indemnify, protect, defend, and save harmless the MBTA, its affiliates, and its respective
directors, officers, agents, contractors, and employees (the “Indemnitees”) from and against all
fines, penalties and liabilities imposed upon Indemnitees under such laws, rules, and regulations
by any public authority or court having jurisdiction in the premises, when attributable solely to the
failure of User to comply with its obligations in this regard.

User in its use of the Milford Secondary shall comply in all respects with such safety rules,
operating rules and other regulations of the MBTA as the MBTA has provided in writing to User,
and the movement of User’s trains (locomotives and cars) over the Milford Secondary shall at all
times be subject to the orders of the transportation officers of the MBTA. User’s trains shall not
include locomotives or cars which exceed the width, height, weight or other restrictions or
capacities of the Milford Secondary as published in Railway Line Clearances, and no train shall
contain locomotives or cars which require speed restrictions or other movement restrictions below
the maximum authorized freight speeds as provided by the MBTA’s operating rules and regulations
without the prior consent of the MBTA. In the event that User objects to any MBTA operating rules
and regulations as being more restrictive than applicable FRA rules or regulations, User may
request that the MBTA review such rules and regulations, and the MBTA shall consider, in its
reasonable judgment, whether to allow revisions, amendments, or waivers of the specific rules and
regulations to which User objects.

User shall make such arrangements with the MBTA as may be required to have all of its employees
who shall operate its trains, locomotives and cars over the Milford Secondary qualified for
operation thereover, and User shall pay to the MBTA, in accordance with Article 6 above, any cost
incurred by the MBTA in connection with the qualification of such employees of User, as well as
the cost of pilots furnished by the MBTA, until such time as such employees are deemed by the
appropriate examining officer of the MBTA, to be properly qualified for operation as herein
contemplated.

The MBTA may conduct an investigation at its option of any incident on the Milford Secondary in
which User is alleged to have violated the MBTA’s safety rules, operating rules, regulations, orders,
or instructions. To exercise its option, the MBTA shall schedule the investigation and notify User’s
local Transportation Officer in the territory thereof, who shall, in turn, arrange to issue proper notice
to any of User’s employee(s) of the investigation. The MBTA shall provide its operating rules,
regulations, orders, instructions, supplements, and safety rules to User at no cost.

If the MBTA conducts an investigation, the MBTA shall have the right to require User to exclude
from the Milford Secondary any employee of User except officers, determined by the MBTA as
the result of the MBTA’s investigation or hearing described below, to have violated the MBTA’s
rules, regulations, orders, or instructions in connection with the incident that is the subject of the
investigation or hearing.
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F. In connection with an alleged major offense, such as violation of Rule “G”, dishonesty,
insubordination, or a substantial violation of operating rules, the MBTA shall inform User of such
alleged offense pending an investigation by the MBTA, and User shall provide proper written
notice to the employee and exclude such employee from the Milford Secondary pending such
investigation.

G. If the MBTA conducts an investigation into an incident, its officer shall conduct the investigation,
but an officer of User shall be present to assure compliance with User’s rules with respect to
investigation procedures. After the investigation is concluded, the MBTA shall promptly furnish
User with two copies of the transcript and the MBTA’s findings. User’s Transportation Officer
shall arrange to assess such discipline as User deems appropriate, within the applicable time limits.
Notwithstanding User’s assessment of such discipline as User deems appropriate, the MBTA
reserves the right to exclude the individual from operating on the Milford Secondary.

H. The trains, locomotives, cars and equipment of User, the MBTA, and any other present or future
user of the Milford Secondary or any portion thereof, shall be operated and dispatched without
prejudice or partiality to any user and in such manner as shall afford the most economical and
efficient manner of movement of all traffic. The MBTA shall have the right to schedule all MBTA
passenger trains, and shall issue all such schedules to User. Movement of scheduled MBTA
passenger trains, but not the trains of any other user, shall have priority over User’s freight service
trains, provided that such MBTA passenger trains are operating within fifteen (15) minutes of their
scheduled time. If MBTA passenger trains are not operating within fifteen (15) minutes of their
scheduled times, the MBTA shall dispatch the trains of User and the MBTA without prejudice or
partiality to any user and in such manner as shall afford the most reasonable, economical, and
efficient manner of movement of all traffic. User understands and agrees that certain maintenance
and construction activities of the MBTA will require a temporary cessation of rail service. Any
periods of cessation shall be the subject of prior notice by the MBTA to User and shall be
coordinated to the extent possible to minimize impacts to all train movements during the
maintenance or construction period.

L In the event that a train of User shall be forced to stop on such portion of the Milford Secondary
that is at the time of the stoppage being used by both the MBTA and User, and such stoppage is
due to insufficient hours of service remaining among User’s crew, or due to mechanical failure of
User’s equipment, or any other cause not resulting from an accident or derailment, and such train
is unable to proceed, or if a train of User fails to maintain the speed required by the MBTA on the
Milford Secondary, or if in emergencies, crippled or otherwise defective cars are set out of User’s
trains on the Milford Secondary, the MBTA shall have the option to furnish motive power or such
other assistance (including but not limited to the right to recrew User’s train) as may be necessary
to haul, help or push such trains, locomotives or cars, or to properly move the disabled equipment
off the Milford Secondary, and User shall reimburse the MBTA for the cost of rendering any such
assistance.

J. If it becomes necessary to make repairs to or adjust or transfer the lading of such crippled or
defective cars in order to move them off the Milford Secondary, the MBTA shall have the option
to perform such work and User shall reimburse the MBTA for the cost thereof.

K. In the event the MBTA and User agree that the MBTA should retain employees or provide
additional employees for the sole benefit of User, the Parties shall enter into a separate agreement
under which User shall bear all cost and expense for any such retained or additional employees
provided, including without limitation all cost and expense associated with labor protective
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payments which are made by the MBTA and which would not have been incurred had the retained
or additional employees not been provided.

L. Subject to and consistent with the other provisions of this Agreement, the MBTA may grant access
to the Milford Secondary to third parties, including but not limited to utilities providers, to perform
work on such third parties’ own behalf.

M. User agrees that in any work performed in or about the Milford Secondary, it will employ only labor
which can work in harmony with all elements of labor being employed by the MBTA, the MBTA’s

passenger rail operator, and their contractors.

ARTICLE 11

[Intentionally omitted.]

ARTICLE 12
CLEARING OF WRECKS

Whenever User’s use of the Milford Secondary requires re-railing, wrecking service or wrecking
train service, the MBTA shall have the right but not the obligation to perform or provide such service,
including the repair and restoration of roadbed, track and structures. The cost, liability and expense of the
foregoing, including without limitation loss of, damage to, or destruction of any property whatsoever and
injury to and death of any person or persons whomsoever or any damage to or destruction of the
environment whatsoever, including without limitation land, air, water, wildlife, and vegetation, resulting
therefrom, shall be apportioned between User and the MBTA in accordance with the provisions of Article
14 hereof. All locomotives, cars, and equipment and salvage from the same so picked up and removed
which are owned by or under the management and control of or used by User at the time of such wreck,
shall be promptly delivered to it.

ARTICLE 13
FORCE ACCOUNT WORK

The MBTA may, to the extent permitted by applicable law and in its sole discretion, request that
User perform work on the Milford Secondary not otherwise required by this Agreement (“Force Account
Work”) or other work on facilities or equipment other than the Milford Secondary customarily performed
by railroads, including maintenance of way, maintenance of equipment and locomotive repair. All Force
Account Work shall be performed pursuant to a Force Account Work Agreement reasonably acceptable to
both Parties.

11
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ARTICLE 14
LIABILITY

The responsibility and liability between the Parties for: (i) any personal injury or death of any

person (including employees of the Parties and third persons), (ii) any real or personal property damage of
any person (including property of the Parties and third persons), (iii) any damage or destruction to the
environment (including land, air, water, wildlife and vegetation), and (iv) all cleanup and remedial
expenses, court costs, settlements, claims, judgments, litigation expenses and attorneys’ fees resulting from
the use of the Milford Secondary by either Party as described herein, all of which are collectively referred
to as a “Loss”, shall be borne or divided as follows:

A.

If a Loss occurs involving the trains, locomotives, engines and/or employees of only one of the
Parties, then the involved Party will be solely responsible for the Loss, even if caused partially or
completely by the other Party.

If a Loss occurs involving the trains and locomotives of both the MBTA and User, then: (i) each is
solely responsible for any Loss to its own employees, passengers, locomotives and equipment in
its own account including lading and (ii) the Parties are equally responsible for any Loss to the
facilities, equipment, and property comprising the Milford Secondary and Loss sustained by other
third Parties, regardless of the proportionate responsibility between them as to the cause of the
Loss.

For purposes of assigning responsibility of a Loss under this Article as between the Parties hereto,
a Loss involving either the MBTA or User and a third party or Parties shall be construed as being
the sole responsibility of the MBTA or User, as applicable.

Whenever any Loss is assumed by or apportioned to a Party hereto under the foregoing provisions,
that Party shall forever protect, defend, indemnify, and save harmless the other Party to this
Agreement and its parent corporation, subsidiaries and affiliates, and all of their respective
directors, officers, agents, and employees from, and against that Loss assumed by that Party or
apportioned to it, regardless of whether caused in whole or in part by the fault, failure, negligence,
misconduct, nonfeasance, or misfeasance of the indemnitee or its directors, officers, agents, or
employees.

In every case of death or injury suffered by an employee of either User or the MBTA, when
compensation to such employees or employee’s dependents is required to be paid under any
workmen’s compensation, occupational disease, employers’ liability or other law, and either of said
Parties, under the provisions of this Agreement, is required to pay said compensation, if such
compensation is required to be paid in installments over a period of time, such Party shall not be
released from paying any such future installments by reason of the expiration or other termination
of this Agreement prior to any of the respective dates upon which any such future installments are
to be paid.

For purposes of this Article 14, pilots furnished by the MBTA to User pursuant to this Agreement
shall be considered as the employees of User while such employees are on duty as pilots.

For the purpose of assuming or apportioning Loss associated with construction, maintenance, repair
and renewal of connections or improvements as provided in Section 8(B), all work performed by
the MBTA or User shall be deemed performed for the sole benefit of User, and User shall be fully
liable for any and all Loss resulting from, arising out of, incidental to or occurring in connection
with said construction, maintenance, repair and renewal except when such Loss is caused by the
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sole negligence of the MBTA, in which case the MBTA shall be fully liable for any such Loss.
The responsible Party in accordance with this Article 14 G shall protect, indemnify, and save
harmless the other Party, and its respective subsidiaries and affiliates, and all of their respective
directors, officers, agents and employees from and against any and all Loss.

H. If any suit or action shall be brought against either Party for a Loss which under the provisions of
this Agreement are in whole or in part the responsibility of the other Party, said other Party shall
be notified in writing by the Party sued, and the Party so notified shall be obligated to take part in
the defense of such suit and shall pay all or a proportionate part of any Loss incurred in such suit
according to its liability assumed hereunder.

L. In the event of a Loss as defined herein, the Parties to this Agreement shall be bound by the Freight
Claim Rules, Principles, and Practices of the Association of American Railroads (AAR) as to the
handling of any claims for the loss or damage to lading.

J. Notwithstanding any other provisions of this Agreement, in the event a Loss occurs that is
attributable solely to the willful or wanton negligence of only one of the Parties to this Agreement,
then the Party hereto which was so willfully or wantonly negligent shall be solely responsible for
such Loss.

ARTICLE 15
ENVIRONMENTAL

A. Without limiting the generality of Article 14, beginning on the Commencement Date, and
throughout the Term, User shall:

1. Exercise the rights granted by the Milford Freight Easement and make use of and conduct
its operations on the Milford Secondary in compliance in all material respects with any
applicable Environmental Laws as hereinafter defined and be responsible for making any
notification or report concerning the Milford Secondary or operating thereon required of it
to be made by any applicable Environmental Laws;

2. not enter into any assignment or other agreement allowing the use of the Milford Secondary
or the conduct of any operations thereon by any third party, except on terms and conditions
concerning environmental, health, and safety matters which are satisfactory to the MBTA
in the sole discretion of the MBTA;

3. maintain in full force and effect all permits or approvals required of it by any applicable
Environmental Laws for its use of and operation on the Milford Secondary or the exercise
of any rights granted by the Milford Freight Easement;

4. expeditiously cure, at its own expense to the reasonable satisfaction of the MBTA, any
material violation of Environmental Laws to the extent applicable to the Milford Secondary
to the extent such violation is attributable to User in connection with events or conditions
which arose on or after the Commencement Date and prior to the end of the Term;

5. not create or operate at the Milford Secondary any (A) nuisance, as understood and
interpreted in accordance with the common law of Massachusetts, (B) landfill or dump, or
(C) hazardous waste management facility or solid waste disposal facility as defined by
Environmental Laws;

13

4832-0947-5299, v. 10



6. not manufacture, use, generate, treat, release, or dispose of any Hazardous Substance on or
in connection with its use of the Milford Freight Easement except in the ordinary course of
its business and in accordance with applicable law, without the written permission of the
MBTA; provided however that User shall have the right to transport and handle Hazardous
Substances as permitted by federal law;

7. not subsidize, promote, or encourage any business that would ship or receive products by
rail service over User characterized by the U. S. Department of Transportation as “Toxic
Inhalation Hazards” or “Poison Inhalation Hazards” to facilities located adjacent to or
served by User on the Milford Secondary; provided, however, that nothing in this
Agreement shall prevent User from transporting or handling such Hazards for any such
business in order to fulfill User’s common carrier obligation to provide transportation on
reasonable request;

8. without regard to the foregoing subsections, not use or store any chemicals, solvents or
cleaners (including, without limitation, Trichloroethane [TCE], Trichloroethylene [TCA],
Perchloro-ethylene [PERC], mineral spirits or similar materials identified by any other
trade or brand name) that generate a hazardous waste when used;

9. notify the MBTA in writing of, and provide any documents reasonably requested by the
MBTA, within ten (10) business days after learning of any of the following which arise in
connection with the User’s exercise of rights granted by the Milford Freight Easement or
its use of or operation over the Milford Secondary: any liability for response or corrective
action, natural resource damage, or other harm pursuant to the federal Comprehensive
Environmental Response, Compensation and Liability Act (“CERCLA”), RCRA, or any
comparable state law; any Environmental Claim; any violation of an Environmental Laws
or Release, threatened Release, or disposal of a Hazardous Substance; any restriction on
the ownership, occupancy, use, or transferability of the Milford Secondary arising pursuant
to any (A) Release, threatened Release, or disposal of a Hazardous Substance or (B)
Environmental Laws; or any environmental, natural resource, health, or safety condition
which could materially impair the condition of the Milford Secondary;

10. conduct expeditiously at its expense to the reasonable satisfaction of the MBTA and in
accordance with any applicable Environmental Laws any response action necessary to
remove, remediate, clean up, or abate any material Release, threatened Release, or disposal
of a Hazardous Substance attributable to User in connection with events or conditions
which arose on or after the Commencement Date (it being understood that any removal,
remediation, clean up or abatement may be done to the least stringent standards allowed
under applicable Environmental Laws and need not be done to residential standards); upon
the written request of the MBTA, provide, within seventy-five (75) days after receipt of
the MBTA’s request and at User’s expense, an environmental assessment of reasonable
scope, form, and depth (including, where appropriate, invasive soil or groundwater
sampling) by a consultant reasonably approved by the MBTA as to (A) any matter to the
extent such matter arises during the Term and for which notice is provided pursuant to the
above requirements; and (B) the general environmental condition of the Milford Secondary
within three hundred and sixty-five (365) days of the expiration or termination date of this
Agreement. If such a requested environmental assessment is not delivered within the
prescribed time period, then the MBTA may arrange therefor. The reasonable cost of any
assessment arranged for by the MBTA pursuant to this provision shall be payable by User
on demand. In no event shall User commission or conduct any environmental assessments
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unless and until the MBTA requests such assessment pursuant to the provisions of this
paragraph (10);

11. allow the MBTA or its representatives, from time to time at the MBTA’s reasonable
discretion, and at the MBTA’s expense and liability, to inspect the Milford Secondary and
conduct an environmental audit or assessment (including invasive soil or groundwater
sampling), for any purpose, and allow User to perform “split sampling” if it so chooses;
and

12. remove from the Milford Secondary at User’s expense by the expiration or termination
date of this Agreement any Hazardous Substances or equipment used to manufacture,
generate, treat, store, transport, handle or dispose any Hazardous Substance used by User
or in the course of User’s business (it being understood that any removal, remediation,
clean up or abatement may be done to the least stringent standards allowed under applicable
Environmental Laws and need not be done to residential standards).

B. User shall exercise due care in its exercise of rights granted by the Milford Freight Easement and
its use of and operation on the Milford Secondary, including, without limitation, taking precautions
against foreseeable acts or omissions of any third party, to prevent the Release of a Hazardous
Substance.

C. User shall be responsible to the MBTA and shall defend, indemnify and hold harmless the MBTA
and its subsidiaries and affiliates, and all of its directors, officers, agents or employees, from and
against any costs which at any time or from time to time may be claimed, suffered or incurred by
the MBTA but only to the extent caused by User or its employees, agents, contractors, or
subcontractors, or for which User is otherwise directly or indirectly responsible, in connection with
(A) Environmental Contamination that occurs on or after the Commencement Date and before
expiration or termination of this Agreement; (B) any Environmental Claim arising from conditions
that occur or activities conducted on or after the Commencement Date and before expiration or
termination of this Agreement, or (C) violation on or after the Commencement Date and before
expiration or termination of this Agreement of any Environmental Law, or the breach of any
provision of Sections 14(A) or 14(B). This obligation to indemnify the MBTA shall survive the
Term of this Agreement.

D. As to the provisions of this Article 15 only, User and the MBTA waive any statute of limitations
defense, provided, however, that if one Party gives the other Party written notice of Environmental
Contamination of the Milford Secondary, the waiver of the statute of limitations shall cease, but
only as to the Environmental Contamination which is the subject of the written notice, and as to
such contamination, the parties shall then be subject from the date of receipt of such written notice
to the times then provided in the then-applicable statute of limitations. The waiver of statute of
limitations for any matter not covered in said written notice shall continue.

E. For purposes of this Section,

1. “Costs” means all liabilities, losses, costs, damages, punitive damages, Natural Resource
damages, expenses, claims, diminution in value, attorneys’ fees, experts’ fees, consultants’
fees, penalties, fines, obligations, judgments and disbursements, as well as expenses of
Remediation and any other remedial, removal, response, abatement, cleanup, legal,
investigative, monitoring, or record keeping costs and all expenses related thereto, whether
incurred voluntarily or mandated by Requirements of Environmental Laws.
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2. “Disposal” (or “disposed”) shall have the meaning specified in RCRA.

3. “Environmental Claim” means any claim, loss, injury, demand, action, cause of action,
suit or other legal or administrative proceeding which seeks to impose or leads to the
imposition of any Cost, damage assessment, punitive damage assessment, Natural
Resource damage, fine, penalty, expense, liability, lien, criminal liability, judgment, or
investigation, whether governmental or private, relating in any way to: (A) the improper
use of wetlands or other protected land or wildlife; (B) noise; (C) pollution, contamination,
damage, impairment, preservation, protection, Remediation or clean-up (on-site or off-site)
of air, surface water, ground water, sediments, soil, wetlands or other Natural Resources;
(D) the generation, handling, discharge, Release, threatened Release, treatment, storage,
disposal or transportation of solid, gaseous or liquid waste; (E) the exposure, injury to,
death of or threat to the health or safety of any person or persons or damage to the Milford
Secondary caused directly or indirectly by Hazardous Substances; (F) the manufacture,
processing, distribution in commerce, use, treatment, storage, disposal or Remediation of
Hazardous Substances; (G) destruction caused directly or indirectly by Hazardous
Substances or the Release of any Hazardous Substance; (H) the implementation of spill
prevention plans relating to Hazardous Substances; (I) community right-to-know and other
disclosure laws; (J) maintaining, disclosing or reporting information to governmental
authorities under any Environmental Laws; (K) proceedings to issue, modify, revoke or
terminate an Environmental Permit; (L) failure to hold, maintain or comply with any
Environmental Permit; or (M) compliance with Requirements of Environmental Laws,
whether threatened, sought, brought, or imposed, that is related to or that in any way arises
from the Milford Secondary or use of or operations conducted on the Milford Secondary.

4. The term “Environmental Claim” shall also include any Cost incurred in responding to
efforts to require Remediation and any claim based upon any asserted or actual breach or
violation of any Requirements of Environmental Laws, or upon any event, occurrence or
condition as a consequence of which, any owner, operator or person having any interest in
the Milford Secondary, including, without limitation, any mortgagee of the Milford
Secondary or the beneficiary of any deed of trust of the Milford Secondary, shall be liable
with respect to any Environmental Claim or otherwise suffer any loss or disability,
including, without limitation, any restriction on use, ownership or transferability of the

Milford Secondary.

5. “Environmental Contamination” means any land, sediment, surface water, ground water,
structure or location that has been contaminated or adversely affected by Hazardous
Substances.

6. “Environmental Laws” or “Requirements of Environmental Laws” means any and all

laws, rules, permits, regulations, ordinances, judgments, or orders now or hereafter in effect
of any federal, state or local executive, legislative, judicial, regulatory or administrative
agency, board or authority or any judicial or administrative decision relating thereto that
could give rise to or form the basis for any Environmental Claim.

7. “Environmental Matters” means any matter, dispute, proceeding or obligation of any
nature falling within the scope of this Article 14.

8. “Environmental Permits” means any permit, license, registration, waste identification

number, approval or other authorization relating to business activities or operations on the
Milford Secondary required by any Environmental Laws.
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10.

11.

12.

13.

14.

15.

“Governmental Authority” means any federal, state or local government or any
subdivision, agency, instrumentality, authority, department, commission, board or bureau
thereof or any federal, state or local court or tribunal.

“Hazardous Substances” means (A) those substances included within the statutory and/or
regulatory definitions of “hazardous substance,” “hazardous waste,” “extremely hazardous
substance,” “regulated substance,” “contaminant,” “hazardous materials” or ‘“toxic
substances,” under any Environmental Laws, (B) those substances listed in 49 C.F.R.
172.101 and in 40 C.F.R. Part 302; (C) any material, waste or substance which is (i)
petroleum, oil or a fraction thereof, (ii) asbestos or asbestos containing material, (iii)
polychlorinated biphenyls, (iv) formaldehyde, (v) designated as a “hazardous substance”
pursuant to 33 U.S.C. §321 or listed pursuant to 33 U.S.C. §317, (vi) explosives, (vii)
radioactive materials (including naturally occurring radioactive materials), (viii) chemicals
used to treat or coat wood or wood that has been so treated or coated, or (ix) Solid Wastes;
(D) radon gas in an ambient air concentration exceeding four picocuries per liter (4 pCi/l);
(E) such other substances, materials, or wastes that are or become classified or regulated
as hazardous or toxic under any federal, state or local law or regulation.

LIS

“Natural Resources” shall have the meaning specified in CERCLA.
“RCRA” means the Resource Conservation and Recovery Act, 42 U.S.C. § 6901, et. seq.
“Release” (or “released”) shall have the meaning specified in CERCLA.

“Remediation” means a type of action required by a Governmental Authority or necessary
to ensure compliance with the Requirements of Environmental Laws, including by way of
example (A) the removal and disposal or containment (if containment is practical under the
circumstances and is permissible within Requirements of Environmental Law) or
monitoring of any and all Hazardous Substances at the Milford Secondary; (B) the taking
of reasonably necessary precautions to protect against the Release or threatened Release of
Hazardous Substances at, on, in, about, under, within or near the air, soil, surface water,
groundwater or soil vapor at the Milford Secondary or any public domain affected by
operations on the Milford Secondary or any surrounding areas thereof; (C) any action
necessary to mitigate damage to wetlands, pinelands or other protected land or reclaim the
same or to protect and preserve wildlife species; (D) any action necessary to meet the
requirements of an Environmental Permit; (E) any action required to satisfy Requirements
of Environmental Laws; and (F) any action required to redress or restore damages to or
achieve restoration of Natural Resources as a result of Releases from the operation over
the Milford Secondary.

“Solid Waste” shall have the meaning ascribed to it in RCRA.

ARTICLE 16
CLAIMS

A. Except as provided in Subarticle B below, all claims, injuries, death, property damages and losses
arising out of or connected with this Agreement shall be investigated, adjusted and defended by the
Party bearing the liability, cost, and expense therefor under the provisions of this Agreement.
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B. User shall investigate, adjust and defend all freight loss and damage claims filed with it in
accordance with 49 U.S.C. Section 11706.

C. In the event a claim or suit is asserted against the MBTA or User which is the other’s duty hereunder
to investigate, adjust or defend, then, unless otherwise agreed, such other Party shall, upon request,
take over the investigation, adjustment and defense of such claim or suit.

D. All costs and expenses in connection with the investigation, adjustment and defense of any claim
or suit under this Agreement shall be included as costs and expenses in applying the liability
provisions set forth in this Agreement, except that salaries or wages of full-time agents, full-time
attorneys and other full-time employees of either Party engaged directly or indirectly in such work
shall be borne by such Party.

E. Neither Party shall settle or compromise any claim, demand, suit or cause of action for which the
other Party has any liability under this Agreement without the concurrence of such other Party if
the consideration for such settlement or compromise exceeds THIRTY-FIVE THOUSAND
DOLLARS ($35,000).

F. Each Party agrees to indemnify and hold harmless the other Party and its parent corporation,
subsidiaries and affiliates, and all their respective directors, officers, agents and employees from
and against any and all costs and payments, including benefits, allowances and arbitration,
administrative and litigation expenses, arising out of claims or grievances made by or on behalf of
its own employees, either pursuant to a collective bargaining agreement or employee protective
conditions imposed by a governmental agency upon the agency’s approval or exemption of this
Agreement. It is the intention of the parties that each Party shall bear the full costs of protection of
its own employees under employee protective conditions which may be imposed, and of grievances
filed by its own employee arising under its collective bargaining agreements with its employees.

G. It is understood that nothing in this Article 16 shall modify or waive the conditions, obligations,
assumptions or apportionments provided in Article 14.

ARTICLE 17
INSURANCE

A. During the term of this Agreement User agrees to procure and maintain at its sole cost and expense
railroad operating and liability insurance, hereinafter called “Insurance”, naming User as the
insured and covering the liability assumed by it and its agents under the terms of this Agreement
and by virtue of User’s usage of the Milford Freight Easement. The MBTA and the MBTA’s
passenger rail operator shall be listed as additional insureds on a primary and non-contributory
basis. The Insurance shall include liability for foreign rolling stock and cargo in the care, custody
or control of User and contain a contractual liability endorsement in accordance with endorsement
CG 24 17 10 01 for commercial general liability coverage for railroads. The Insurance shall be in
an amount not less than Seven Million Five Hundred Thousand Dollars ($7,500,000) combined
single limit for personal injury and property damage per occurrence.

B. The Insurance shall contain provisions obligating the insurer to provide the MBTA with notice of
cancellation, material modification or non-renewal at least thirty (30) days prior to the effective
date thereof.

C. The Insurance shall be evidenced by a current certificate of insurance, naming the MBTA and the
MBTA’s passenger rail operator as additional insureds, and addressed to the MBTA (Risk
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Management Department Finance Suite, 10 Park Plaza, Boston, MA 02116, which certificate shall
be subject to the prior approval of the MBTA’s Risk Management Department. All of the required
endorsements and notice provisions shall be stated on the certificate of insurance that is provided
to the MBTA. User shall subsequently furnish annual renewal certificates of insurance to the
MBTA'’s Risk Management Department.

D. All of the required endorsements and notice provisions shall be stated on the certificate of insurance
that is provided to the MBTA. In addition, User shall provide the MBTA Risk Management
Department notice of any claim and any other correspondence dealing with insurance and insurance
matters.

E. The MBTA shall procure and maintain during the Term of this Agreement liability insurance with
respect to the Milford Secondary as prescribed by Mass. Gen. Laws ¢.161A, Section 43 or any
successor statute requiring the MBTA to provide liability insurance in connection with rail facilities
over which the MBTA and a freight railroad jointly operate.

F. In connection with any work or activity permitted or subcontracted by the MBTA to any third party
in respect of the Milford Secondary, the MBTA shall require any such third party to secure and
maintain in effect Railroad Protective Liability Insurance.

ARTICLE 18
DEFAULT AND TERMINATION

A. Default
1. Each of the following shall constitute an “Event of Default” under this Agreement:

a. Any late payment of compensation under Articles 4 or 6 or other provisions of this
Agreement remaining outstanding for more than thirty (30) days from its due date;

b. The commencement of any proceeding by or against User that might result in any
modification of the obligations hereunder under any bankruptcy, insolvency or
similar law, unless all of the obligations of such Party shall have been duly
assumed by a trustee or successor to such Party within sixty (60) days after such
proceeding shall have commenced;

c. The failure to perform any other material covenant or obligation in this Agreement,
(a “default”), including User’s material failure to comply with all applicable laws
and governmental regulations, or with any MBTA operating rules and operating
procedures provided in writing to User and concerning operations on the Milford
Secondary, which default shall have continued for more than thirty (30) days
following the date of written notice thereof, provided however, that if such default
by its nature cannot be cured within such thirty (30) day period, and such default
is likely to be cured within a reasonable time, then the defaulting Party shall have
an additional reasonable period (not to exceed thirty (30) days) to cure such
default; provided further however, that if such default involves User’s material
failure to comply with applicable safety laws, regulations, or operating rules, User
shall cure such default as promptly as possible, and the thirty (30)-day cure period
described above shall not apply.
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2. If an Event of Default shall occur, the Party not in default may exercise any or all of the
following remedies:

a. Terminate this Agreement by and upon sixty (60) days written notice to the
defaulting Party, in which event User’s rights to exercise the Milford Freight
Easement shall terminate. Upon the effective date of such termination, User shall
(1) promptly arrange to transfer User’s interests in the Milford Freight Easement
back to CSXT or to a third party approved by the MBTA, which approval shall
not be unreasonably delayed, conditioned, or withheld, to assume and perform
the GU Freight Rail Service in place of User (collectively, the “Replacement
User”); (2) cooperate with efforts by the Replacement User to secure federal
regulatory authorization to replace User as the provider of common carrier rail
freight service over the Milford Secondary; and (3) at the time of such
replacement to assign its rights and obligations under this Agreement to the
Replacement User (unless the Replacement User and MBTA have reached terms
under a substitute operating agreement). User shall transfer its interests in the
Milford Freight Easement to the Replacement User upon the effective date of any
decision, order or exemption from the Surface Transportation Board authorizing
the Replacement User to assume the Milford Freight Easement in place of User.

b. Notwithstanding paragraph (a) above, if this Agreement is terminated by either
Party pursuant to the provisions of this Article 18, then immediately upon such
termination User, at its sole cost and expense, shall take all actions necessary to
facilitate the transfer of its rights to exercise the Milford Freight Easement to the
Replacement User (the “Requisite Easement Transfer Actions”).

c. Regardless of whether this Agreement is terminated pursuant to clause (a),
pursue any other remedy at law or in equity in any state or federal court in
Massachusetts, subject to the provisions of Article 23.

d. If this Agreement is terminated and the User’s rights to exercise the Milford
Freight Easement also are terminated pursuant to the provisions of either
subsection 18(A)(2)(a) or (b) above, the Parties nevertheless acknowledge that
User shall remain subject to the rights and obligations set forth under federal law
to offer common carrier service over the railroad line that is the subject of the
Milford Freight Easement unless and until such time as (i) the Surface
Transportation Board authorizes a change in common carrier operator (the
installation of a Replacement User) on that line under the processes prescribed in
subsections 18(A)(2)(a) and/or (b); and (ii) the Replacement User commences
operations pursuant to such a Surface Transportation Board-authorized change in
common carrier operator, at which point User's common carrier status with respect
to the line will terminate.

3. The Parties hereto expressly acknowledge that the nature and purpose of this Agreement is
such that damages may not be an adequate remedy for any default or breach so occurring,
and that equitable relief, such as injunction, mandatory or otherwise, including specific
performance, may be necessary in the event a Party fails to cure a breach or default so
occurring; in such case, the aggrieved Party may take such legal action as it deems
appropriate and may file immediately any and all pleadings in any state or federal court in
Massachusetts to secure an injunction of the action or inaction resulting in such default or
breach, pending resolution of the matter pursuant to the arbitration procedures set forth in
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Article 23 below; and that, except with respect to the seeking of such equitable relief, any
and all controversies arising out of or connected with any default or breach so occurring
shall be resolved exclusively by arbitration in accordance with the provisions of Article 23
hereof. Nothing contained in this Article 18A shall be construed to limit or restrict the
Parties’ rights and obligations under Article 18B.

4. An Event of Default shall not be waived or satisfied by the failure of a Party to provide
written notice thereof to another Party, nor shall a failure to provide written notice be
considered a waiver of any other remedies available to any Party under this Agreement or

otherwise.
B. Termination; Effect of Termination
1. In addition to termination as provided in Section 18(A), User’s rights under this Agreement

and the Milford Freight Easement may also be terminated by mutual agreement of the
Parties, upon such terms and conditions as the Parties may mutually agree to. Such
mutually agreed termination shall be effective in accordance with a written agreement by
the Parties, and shall not constitute a waiver of the rights of any Party to damages or other
remedies related to this Agreement, except to the extent that the mutual agreement
terminating this Agreement so specifies.

2. This Agreement shall terminate (i) at such time as User secures regulatory authority to and
thereafter does discontinue all GU Freight Rail Service on the Milford Secondary, or (ii)
in the event that such regulatory authority is unnecessary or not required for User’s
termination of common carrier rail freight service, at such time as User designates in a
written notice of termination of this Agreement, which written notice shall be given to the
MBTA at least six (6) months in advance of the date so designated for termination.

ARTICLE 19
REGULATORY APPROVAL

A. Should User’s acquisition of rights pursuant to the Milford Freight Easement or the provisions of
this Agreement require the prior authorization of the Surface Transportation Board (“STB”), User
at its own cost and expense shall initiate and thereafter diligently pursue an appropriate application,
petition, or notice of exemption to secure such authorization. The MBTA shall assist and support
efforts of User to secure any necessary STB authorization of the assignment to User by CSXT of
CSXT’s rights under the Milford Freight Easement or the provisions of this Agreement.

B. Should the STB at any time during the term of this Agreement impose any labor protective
conditions upon the approval or exemption of the assignment of CSXT’s rights under the Milford
Freight Easement or the assignment of User’s rights and obligations under this Agreement, the
MBTA shall have no responsibility for any payments in satisfaction of such conditions.

ARTICLE 20
ABANDONMENT OF THE MILFORD FREIGHT EASEMENT

Notwithstanding the provisions of Article 21, and subject to any consents required from CSXT,
User, at its sole cost and expense, may pursue authorization or exemption from the STB to discontinue its
provision of GU Freight Rail Service over all or a portion of the Milford Secondary or to abandon some or
all of the Milford Freight Easement. User shall provide to the MBTA written notice of User's intent to seek
discontinuance or abandonment authorization no less than thirty (30) days before initiating any proceeding
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at the STB for such authorization or exemption. Upon the date on which User consummates its
abandonment of all or any portion of the Milford Freight Easement pursuant to STB authorization or
exemption, takes effect, this Agreement shall terminate and be of no further force and effect to the extent
consistent with the scope of the STB-authorized easement abandonment or exemption, except that
termination of this Agreement shall not relieve or release either Party hereto from any obligations assumed
or from any liability which may have arisen or been incurred prior to said termination. In the event of any
abandonment, User shall cooperate with the MBTA and (if necessary) CSXT in executing any documents
required to terminate the Milford Freight Easement. In the event of an abandonment of a portion but not
all of the Milford Secondary, this Agreement shall remain in full force and effect as to the portion of the
Milford Secondary not abandoned.

ARTICLE 21
TERM

A. Unless terminated earlier pursuant to Section 18 hereof, this Agreement shall be effective (the
“Commencement Date”) on the day and year first above written, and shall remain in effect (the
“Term”) until the earlier to occur of (i) the termination or expiration the Assignment of Milford
Freight Easement, or (ii) User’s receipt of regulatory authority or exemption to abandon, and
consummation of the abandonment of, the Milford Freight Easement.

B. Termination of this Agreement (whether as a result of expiration of the Term, termination pursuant
to Article 18, or otherwise) shall not relieve or release either party hereto from any obligation
assumed or from any liability which may have arisen or been incurred by either party under the
terms of this Agreement prior to the termination hereof.

ARTICLE 22
FORCE MAJEURE

Neither party shall be responsible to the other for delays or failure to perform under this Agreement
if such delays or failure to perform are caused by circumstances beyond its control, including, but not
limited to, Acts of God, terrorism or threatened acts of terrorism, floods, storms, earthquakes, hurricanes,
tornadoes, or other severe weather or climatic conditions, pandemic or other public health emergency, acts
of public enemy, war, blockade, insurrection, vandalism or sabotage, fire, accident, wreck derailment,
washout or explosion. strike, lockout or labor disputes experienced by either of the Parties hereto,
embargoes or AAR service orders, Federal Railroad Administration (FRA) orders, or governmental laws,
orders or regulations.

ARTICLE 23
DISPUTE RESOLUTION

Either Party may commence litigation in a state or federal court in Massachusetts, or the Parties
may jointly agree to submit the matter to arbitration as set forth below.

A. If the Parties jointly agree in writing to submit an unresolved dispute to arbitration, the following
process shall govern.

B. Any controversy that the Parties refer to arbitration shall be submitted to the American Arbitration
Association under and in accordance with the then-prevailing Commercial Arbitration Rules. Such
arbitration shall be conducted by a single arbitrator chosen in the manner and within the time
frames provided by such rules. The decision of the arbitrator shall be final and conclusive upon
the Parties hereto. Each party to the arbitration shall pay the compensations, costs, fees and
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expenses of its own witnesses, experts and counsel. The compensation, costs and expense of the
arbitrator, if any, shall be borne equally by the Parties hereto. The arbitrator shall not have the
power to award consequential or punitive damages or to determine violations of criminal or
antitrust laws. The arbitration shall take place in Boston, Massachusetts and shall be governed by
the federal transportation law and the law of the Commonwealth of Massachusetts without regard
to conflicts of law principles.

C. During the pendency of such arbitration proceedings, the business, the operations to be conducted,
physical facilities to be used, and compensation for service under this Agreement, to the extent
that they are the subject of such controversy, shall continue to be transacted, used, and paid in the
manner and form existing prior to the arising of such controversy, unless the arbitrators shall make
a preliminary ruling to the contrary.

ARTICLE 24
SUCCESSORS AND ASSIGNS

This Agreement shall inure to the benefit of and be binding upon the respective successors and
assigns, by merger or otherwise, of the Parties hereto. User may not sell, lease, convey, or otherwise transfer
or assign User’s rights to the Milford Freight Easement, to any person, firm, or corporation without
obtaining the prior written consent of the MBTA, which consent may be given or withheld at the sole and
absolute discretion of the MBTA. User shall not transfer or assign this Agreement, or any of its rights,
interests or obligations hereunder, to any person, firm, or corporation without obtaining the prior written
consent of the MBTA, which consent may be given or withheld at the sole and absolute discretion of the
MBTA. Notwithstanding any other provision of this Article 24, the MBTA may assign this Agreement
without the consent of User to the Massachusetts Department of Transportation (“MassDOT”) or any other
public agency succeeding to the responsibilities of the MBTA and MassDOT. Upon giving User reasonable
notice, the MBTA may delegate the performance of any or all of its obligations under this Agreement to its
passenger rail operator or to one or more other contractor or agent, in which event the MBTA will cause
such passenger rail operator, agent, or contractor to comply with the terms and conditions of this
Agreement.

ARTICLE 25
NOTICES

Any notice required or permitted to be given by one Party to the other under this Agreement shall
be deemed given on the date sent by certified mail, or by such other means as the Parties may agree, and
shall be addressed as follows:

If to the MBTA: Massachusetts Bay Transportation Authority
10 Park Plaza
Boston, MA 02116
Attn: John D. Ray, Assistant General Manager for
Railroad and Ferry Operations

And a copy to:
Office of General Counsel
Massachusetts Bay Transportation Authority
10 Park Plaza, Suite 3510

Boston, MA 02116
Attn: General Counsel
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And a copy to:

Goulston & Storrs P.C.

400 Atlantic Ave.

Boston MA 02110

Attn: Peter N. Kochansky, Esq.

If to User:

Either Party may provide changes in the above addresses to the other Party by personal service or U.S. mail.

ARTICLE 26
GENERAL PROVISIONS

This Agreement and each and every provision hereof is for the exclusive benefit of the Parties
hereto and not for the benefit of any third party. Nothing herein contained shall be taken as creating
or increasing any right of any third party to recover by way of damages or otherwise against either
of the Parties hereto.

This Agreement shall be interpreted and enforced in accordance with the laws of the
Commonwealth of Massachusetts and applicable federal law.

This Agreement contains the entire understanding of the Parties hereto the subject matter hereof
and supersedes any and all oral understandings between the Parties.

No term or provision of this Agreement may be changed, waived, discharged or terminated except
by an instrument in writing and signed by both Parties to this Agreement.

All words, terms and phrases used in this Agreement shall be construed in accordance with the
generally applicable definition or meaning of such words, terms and phrases in the railroad
industry.

All Article headings are inserted for convenience only and shall not affect any construction or
interpretation of this Agreement.

As used in this Agreement, whenever reference is made to the trains, locomotives, cars or
equipment of, or in the account of, one of the Parties hereto, such expression means the trains,
locomotives, cars and equipment in the possession of or operated by one of the Parties and includes
such trains, locomotives, cars and equipment which are owned by, leased to, or in the account of
such Party. Whenever such locomotives, cars or equipment are owned or leased by one party to
this Agreement and are in the possession or account of the other party to this Agreement, such
locomotives, cars and equipment shall be considered those of the other party under this Agreement.

This Agreement is the result of mutual negotiations of the Parties hereto, neither of whom shall be
considered the drafter for purposes of contract construction.

Neither party hereto may disclose the provisions of this Agreement to a third party, excluding a

parent, subsidiary or affiliate company and the respective counsel for each party, without the
written consent of the other party, except as otherwise required by law, regulation or ruling.
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(Signatures on following pages(s))
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be duly executed as
of the date first written above.

GRAFTON AND UPTON RAILROAD MASSACHUSETTS BAY TRANSPORTATION
COMPANY AUTHORITY
By: By:
Name: Name:
Title: Title:
26
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ARTICLE 1.

INTRODUCTION AND RECITALS

Section 1.01. - Introduction

The Massachusetts Bay Transportation Authority
(MBTA} and the Consolidated Rail Corporation (CON3AIL)
enter into this Agreement for the purpose of granting to
each other certain rights to conduct passenger or freight
services .on property which they éeparately own or contral,
and for the purposes of defining their respective rights

and obligations with respect to same.

Section 1.02. Recitals

(a) On January 17, 1973, the Trustees of the prop- -
erty of the Pern Central Transportation Company {"Penn Cen=-
tral") in proceedings in reorganization in the United

States District Court for Eastern District of Pennsylvania

conveyed by deed for the considération of $19,500.000 all

their interest in certain descridbed railroad rights-of-way
to the MBTA, & public authority having responsibility for
conducting massa transportation serviées in Greater Boston.
The{bn:pose of the sale‘was to insure that important rail
ccrr&&ors.were preserved for commuter as well as intercity
passenger and freight service. '

(b) The rights~of-way conve}ed to the MBTA as
providéd in paragraph (a) above included the fol&éwing

lines, among others: the Bostcn & Albany Main Line from



San

Riverside to Framingham; the former Boston & Providence
Main (Shore) Line from Boston to the boundary line between
Massachusetts and Rhode 1sland; the so-called Plymouth,
Needﬁam, Dedham, Franklin, and Stoughton Branches; and a
poertion of the Middlekoro Branch from Milepost 0.0 in
Braintree tc Milepost 11.4 in Brockton.

(c}) Penn Central reserved from the cdnveyance a

- transportation easement "to use such portions of the premis-

es.[therein] granted, together with the existing buildings,

structures, railroad track, facilities and appurtenances

‘thereon as may be necessary, as shall be mutually agreed

uponr between the parties, for transpertation purpoées, in

_ common with (MBTA's] use thereof". The parties also cove-

nanted that in cases of joint use of rights-of-way, costs
of operations and ﬁaintenance would be apportioned on a
"fair and reasonable” basis; that the Penn Central, as Gran-
tor under the 1973 Deed, would "bear the cost of necessary
maintenance, repair and alteration of all buildings,“struc-
tures, tracks, facilities and appurtenances, used solely by
Grantors"; and that MBTA would assume such cost "to the
extent of such joint use, provided, howevét, that neither
party shall be obligated to pay more than the amount which
would have been required had there been a separate rather
than a jolnt use." ' .

(d) In 1976, pursuant to the terms of the Region-

"al Rail Reorganizatior Act df 1973 and the FPinal System

Plan adopted by the United States Railway Association-
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(U.S.R.A.) and approved pursuant to said Act,'as amended,

. the Penn Central conveyed to CONRAIL all of Penn Central;s_
rights and obligétionsAunder the conveyance described above
y to MBTA.,
;; _ ~ (e} On February 19, 1976, the U.S.R.A. Board of
Directdrs, acting pursuant to the Final System Plan,
:esolved to designate MBTA as transferee from Penn Central
of an additiopal railroad right-of-way known as_tﬁe |

Dorchester Branch, with the provision that CONRAIL would

retain all freight rights. On March 30, 1976, Penn Central
. conveyed by deed to the MBTA all the interest of Penn Cen-
o tral in such right-of-way without resexrving transportation
- easements. V
{f) In addition to those rfghts—of-way”acquired
from Penn Central, MBTA also owns or controls other_right-(
%ﬁ of-way segments which CONRAIL desires to use, including thé
e Braintree to South Braintree portion of the former 0ld Colo-
ny Line, and the East Route Main Line.
, (g} 1In addition to those rights-of-way owned or
i ~ controlled by MBTA which CONRAIL desires to use, CONRAIL
| owns'or controls portions of a right-of-way segment known
as the Grand Junction'Secondary Branch from the vicinity of
the ﬁéacon Park Yard to the junction with the MBTA East
Route Main Line at Tower C. CONRAIL also has been assigned
a grant of easement created by instrument dated December

27, 1962 from the Massachusetts Tﬁrnpike Authority to the

New York Central Railroad Company over the right-of-way
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owned by the Turnpike Authority and known as the Boston &
Albany Main Line from a point outside of South Station,
Boston, to Riverside. Use of both of thése.segments of
right-of-way is desired by MBTA jointly with CONRAIL.

{(h) MBTA desires to define the scope of the use
and of the operating rights which CONRAIL shall havé on
MBTA rights-of-way in ofdef to insure continuing-commutér
services, both now and in the future on such rights;of-way,
ané to p?dvide for other joint uses of such rights-~of-way
on a continuing basis, including the intercity passenger
services conducted by AMTRAK, as well as CONRAIL'S freight
service and desires further to define the scope of its use
and operating rights on CONRAIL rights-of-way to facilitate
its commuter services.

(i) CONRAIL, in accordance with the general pur~
poses of the Regional Rail Reorganization Act of 1973, és
amended, the Railroad Revitalization and Regulatory Reform
Act-of 1976, and the Northeast Rail Service Act of 1981, .
depires to define the scope of the use and of the éperating
rights which MBTA shall have on rights-of-way owned or con-~
trolled by CONRAIL to facilitate .the operation of commuter
service ‘and other passenger service and desires further to
define the scope of its use and operating rights on MBTA
rights-of~-way to facilitate its own interstate freight
service. '

(i) "The pérties also desire to address\fheir

iespective operating and maihtenance obligations; their
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charges to each other; their joint and separate liabilities
for accidents; and other matters affecting their relation-~
ship with respect to the raii properties defined herein.

" (k) .Although fhe parties have sought to provide a
comprehensive agreement with respect to their relationshié
as described herein, CONRAIL has agreed, at the request of
MBTA, to defer resolution of certain issues related to
their respective rights and obligations as to the former

Boston and Providence Main (Shore) Line right-of-way, con-

'cérning which the parties intend to conclude as expeditious-

ly as possible a‘supplement to the within Agreement.

(1) Although the parties have sought to provide a
éomprehensive agreement with respect to their relationship
as described herein, MBTA has agreed, at the request of CON-
‘RAIL, to defer resolution of certain issues relating to
META's use of theAF;amingham, aA Station area,'more specifi-
cally that area, identified as Parcel No. 3 on Exhibit 10
attached hereto as part of this Agreement, located between
the east and west leg of the Wye desired by MBTA to provide
patron parking, concerning which the parties intend to
conclude as expeditiously as possible a supplement to the
within Agreement.  CONRAIL, in recognition of MBTA's need
to protect ihe operating integrity of passenger service,
has agreed to ipclude prbvisions for certain other MBTA
requirements at Framingham, MA and theée provisions are

included within this Agreement at Section 10.03.. °



TETTL

NN

ARTICLE 2
DEFINITIONS

Unless the context otherwise fequires, thevfollow—
ing terms shail have the meanings provided below.

"CONRAIL®, the Consclidated Rail Corporation, a
corporation of the Commonwealth of Pennsylvania, as estab-
lished in Title III of the Regional Rail Reorganization Act
of 1973, és amended,

h ' "CONRAIL Rail Properties”, the rail properties
listed and identified in ADDENDUM 2 to this Agreement,
which is incorporated by reference herein, including,
éxcept'as otherwise specifically provided in this Agree~
ment, additions and betterments thereto, and turnout or
sidetracks used for passenger service which connect with

the through lines listed in ADDENDUM 2, up to but not

'beyqnd the point of clearance.

"Car Mile", a locomotive ‘or a car, whether or not

loaded, whether or not carrying paésengers.or freight,

-moved one mile in for-hire or revenue service.

*Effective .Date”, the effective date of this Agree~-
ment as provided in Section 9.0l hereof.
"FRA¥, the Federal Railroad Administration.

- "FRA Track Safety Regulations®, the regulaticns

. promulcated by FRA, codified at 49 C.F.R. Parts 200-268 and

in effect as of November 1, 1982, as amended from time to

time. A . ' v '



"MBTA", the Massachusetts Bay Transportation
éuthority, a ‘body politic and corporate created by and act-
ing pursuant to St. 1964, C. 563, as amended.

"MBTA Rail Properties”, the rail properties listed
and identified in ADDENDUM 1, which is incorpofated by ref-
erence herein, iﬂcluding, except as otherwise speéifically
provided in this Agreement, additions and betterments there-
to, and turnout or sidetracks used for freight service -

which connect with the through lines listed in ADDENDUM 1,

‘up to but not beyond the point of clearance. Category A

MBTA PRail Properties shall be those which are identified as

such in ADDENDUM 1 which are used jointly by the parties

for their respective operations. Category B MBTA Rail Prop-

erties shall be those which are identified as such in ADDEN~

DUM 1 which are uéed exclusively by CONRAIL for its freight

service. It is agreed by the parties that under certain

circumstances properties may'change in status from Category

B to Category A properties, or from Category A to Category : i
B properties, or may be deleted from ADDENDUM 1 altogether,
as provided in Section 3.02; to the extent of such changes,
referenées to propefties in this Agreement at ADDENDUM 1
shall be deeﬁed to incluéde such properties as changed from
time to time by MBTA or to exclude such properties as appfo~
priate.

19731 Deed”, the deed from the Trustees of the

-.pfoperty of the Penn Central Transportation Company, in the

proceedings for reorganization of same as Debtor in the
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United States Court for.the Eastern District of Pennsylva-
nia, to fhe MBTA, dﬁted January 17, 1973 and recorded in
the Suffolk Registry of Deeds at Book 8601, Page 179.

FOpeéating contractors®, those entities contfacted
with by either of the parties to operate rail service on
such pa;ty's behalf;

"Owner" shall mean CONRAIL when referring to CON-
RAIL Rail Properties and shall meaﬁ MBTA when referring to
MBTA Rail Properties.

"Parties” shall mean CONRAIL and MBTA.

"Rail Properties", either the MBTA Rail Propér-
ties, or the CONRAIL.Rail Properties, or both, as appropri?
ate.

"Transportation Easement", the easement for trans-
portation purposes reserved by the Grantor in the 1973 Deed
including the covenants, limitations and other provisions
as set forth with respect to such easement in said deed.

"User”™ shall mean CONRAIL when referéing to MBT2
Rail Propertiés and shall mean MBTA when referring to CON=-
RAII. Rail Properties.

"direct charges" includes appropriate surcharges

. generally accepted as standard throughout the Railroad

Industry and as enumerated in CONRAIL'S EA-li"Schedule of
Rates and Surcharges Covering Billing Railroads For Use Of
Facilities, Services and Equipment, a copy of which is
attached hereto as EXHIBIT_IZ,'dated July 1, 15&6; aﬂd as
amended from time to time in accordance with the provisions

of Section 12.10 hereof.



" \ _ : ARTICLE 3
ACCESS RIGHTS

Section 3.01. Access to MBTA Rail Properties

;ii (a) MBTA grants to CONRAIL, subject to the provi-
. sions of this Agreement, the non-exclusive right to enter
é;- ' upon and to utilize the existing tracks and related 6perat-
ﬁf ing facilities located on MBTA Rail Properties included in

ADDENDUM 1 for the purpose of performing CONRAIL's freight

service and of securing CONRAIL Rail Properties and egquip-

9 ment. Without limitation cf the foregoing, CONRAIL's
3

5
&,
D

access rights as jusp(described are for the purpose of per-
mitting CONRAIL to operate road and local freight trains,
and related switching movements, special trains,

y locomctivgs, work trains and other on-track equipment, and

CONRAIL shall have access teo all running, side, switching,

b yard, and interchange tracks included in MBTA Rail Proper-
ties necessary for the provision of CONRAIL's freight ser-
vice, including for the purpose of storing equipment, pro-"

vided that such access rights shall not unreasonably inter- .

fere with MBTA's current or future uses of itg Rail Proper-
ties. . _

_ (b) Nothing in this Agreement shall derogate from
MBTA's right to utilize, directly or éhrough its operating
contractors, or to éermit other carrier(s)-tc,utilize the
MBTh Rail Properties for the provisioﬁ of common or

contract carrier passenger services, including without limi-

(31
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tation, long-haﬁl, intercity service as well as commuter
service, provided that such ut;lization does not interfere
unreasonably with the access'rights granted to CONRAIL puf-
suant to the provisions of this Agreement,

(c) Except as expressly provided herein, nothing
in this agreement shall be construed to grant to CONﬁAIL a
right to approcve actions by MBTA affecting MBTA Rail Proper-
ties, including, without 1imita£ion, alteratiohs-aﬁd
improvements thereto, relocations, use of air or subsurface
rights for development or other purposes, and granting of
easements for utilities and crossings, provided that MBTA
shall keep CONRAIL reasonably informed of those actions
affecting CONRAIL's vse contemplated hereunder and that
such actions shail not unreasonably intgrfere with the
access rights granted to CONRAIL. .

(d) With respect to the properties owned or con-
trolled by MBTA which are described kelow and which general;
ly are used exclusively by MBTA but which CONRAIL desires
from time to timéAto use on an eméréency basis, MBTA grants
to CONRAIL the right to enter upon and to utilize such prop~

erties on such emergency basis at the direction and control

'of MBTA, provided that such use shall be subject to all

other provisions of this Agreement and shall be considered
for such purposes to be MBTA Rail Properties. Said
properties are: Franklin and East Junction (Attleboro)
;ayover.facilities, and all te;minal tracks alongﬁthe

Boston Line apprcaches to South Station between Mileposts

10
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0.45 and 0.00, provided that any such use cf areas adjacent
to passenger platforms or facilities shall only be with
equipment that does not impact upon or damage such

platforms orx facilities.

Section 3.02. éhanqes in Status of MBTA Rail Properties

(a) Nothing in this Agreement shall derogate from
MBTA's right to determine which category'its Rail Proper-

ties shall fall within, as shown in ADDENDUM 1. In the

-event that passenger services are instituted by MBTA or a

carrier authorized by MBTA on MBTA Rail Properties shown in

ADDENDCM 1 as Category B properties, such properties shall

ke designated as Category A properties. .In the event that

MBTA discontinues passenger services over any of the Catego~

ry A MBTA Rail Properties, such properties shall be desig-

nated as Category B properties for purposes of this Agree-
ment. In each case, the change in designation of the sta-
tus of the rail property shall be effective upon the date

specified by MBTA in a written notice provided in advance

' thereof to CONRAIL.

(b) Without limitation of the foregoing, in the
event that CONRAIL's easement rights over, or use of, any

of the MBTA Rail Properties shall terminate, whether in

" acceréance with the provisions of the 1973 Deed, or through

abandonment, transfer or otherwise, such property shall be
deered deleted from ADDENDUM 1 without the need for written

notice thereof by either party to the cther. Abandonment

11
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shall be deemed to mean a permanent cessation of use pursu-
ant to authority of the Interstate Commerce Commission or

other reguiatory agency having jurisdiction.

Sectiqn 3.03. Access to CONRAIL Rail Properties

(a) CONRAIL grants to MBTA, subject to the provi-
sions of this Agreement, the non-exclusive right to enter
upon and to utilize the tracks and related operating facili-
ties located on:CONRAIL Réil Properties included in ADDEN-
DUﬁ 2 fcr ‘the purpoée of performing MBTA's passenger ser-
vice and of securing MBTA Rail Properties and equipmené.
withoutvlimitation-of the foregoing, MBTA's access rights
as just described are for the purpose of permitting MBTA to
operaté.passenger cars or trains im revenue or non-revenue
service, as well as special trains, locomotives, work
trains and other on~track equipment, and MBTA shall have
access to all runniné, side, switching, yard, aﬁd inter-
change trécks includeé in CONRAIL Rail Properties necessary

for the provision of MBTA's passenger service, including

' for the purpose of étoring equibment; provided that such

 access rights shall not unreasonably interfere with

CONRAIL's current or future uses of its Rail Properties,

(b) Nothing in this Agreementbshall derogate from
CONRAIL'sS right to permit other carrier(s) to utilize the
CONPAIL Rail Properties for the provision of common or con-
tract‘fieight rail services, provided that any such utiliza-

tion deoes not interfere unreasonablf with the access rights

12



.granted to MBTA pursuant to the provisions of this Agree-

ment.

(c) Except as expéessly provided herein, nothing
in this Agreement shall be construed to grant to MBTA a
right to approve actions by CONRAIL affecting CONRAIL Rail
P;pperties, including, without limitation, alterations and
improvements thereto, relocations, use ofvair or subsurface
rights for developﬁent or other purposes, and granting of
easements for utilities and crossings, provided that CON-
PAIL shall keeﬁ MBTA reasonably informed of those actions
affecting MBTA's use contemplated hereunder and that such
actions shal! not unreasonably interfere with the access
rights granted to MBTA.

(d) WwWith respect to the properties owned or con-
trolled by CONRAIL which are described below and which gen-
erally are used exclusively by CONRAIL but which MBTA
desires from time to time to use on an emergency basis,
CONRAIL grants to MBTA the right to enter upon and to uti-
lize such properties cn an emergency basis at the direction
and control éf CONRAIL, provided that such use shall be
subject to all other provisions of this Agreémené and shall

be considered for such purposes to be CONRAIL Rail Proper-

. ties. Said properties are: .Framingham Yard and Braintree

Yard.

13



ARTICLE 4

MANAGEMENT AND OPERATIONS

Section 4,01, - MBTA Rail Properties

4
¥,

(a) Except as otherwise provided in Section 4.03
of this Agreemenf, MBTA retains the right to exercise and
to perform management, requlatory and operational cohtrol
;;; of all rail service over MBTA Rail Properties, including,
without limitation, dispatching and contrel of all traips,
provided that such control shall be exercised in a manner ‘

'which does not interfere unreasconably with the exercise by

CONRAIL of its access richts to MBTA Rail Properties under
this Agreement. _
{b} It is understood by the parties that the

scheduling, dispatching and control of MBT2 passenger

trains on MBTA Rail Properties shall take preference over
all other train scheduling, dispatching and control, includ-

£ ing, withéut limitation, scheduling, dispatching and con-

i
2

trol of freight service on MBTA Rail Properties.

o,

(c) CONRAIL, upon sixty (60} days written notice
in advance thereof, shall haée the right to amend and, in
‘particular, to increase the level of its freight service on

' MBTA Rail Properties beyond that existing as of the Effec-
tive Date of this Agreement, which amendments te, or
.increase in, service shall be subject to the provisions of

f? o this Agreement, including, without limitation, Seétion |

4.01(b), procvided that the character, scheduling or extent

14




of its freight service shall not interfere unreasonably
with MBTA's current or future use of its Rail Properties.

(d) CONRAIL may operate 6verhead, special, or

- emergency trains on MBTA Rail Properties provided that such

operations shall not interfere unreasonably with MBTA's
current or future uses cf its Rail Properties.

(e) Nothing in'this'Agreement shall derogate from
HBTA'S right to operate special or emergency trains over
Category B Rail Properties, provided that, excépt as the
status of such properties may change in accordance with
Section 3.02, MBTA shall pay the car mile charges otherwise
asses;able in comnection with such operations by Owner on

User in accordance with ARTICLE €.

Section 4.02. CONRAIL Rail Properties

(a) CONRAIIL retainc the right to exercise and to
perform management, regulatory.and operational control of
all rail service over EONRAIL Rail Properties, including,
without limitation, dispatching and control of all trains,
provided that such contrdl shzll be exercised in a manner
which does not interfere unreasonably with the exercise by
MBTA of its access rights to CONRAIL Rail Properties under
this Agfeement.

{b} It is understood by the parties that the
scheduling of passenger trains on CONRAIL Rail Properties
'shall take preference over all other train schedgling.'

With respect to the matter of priorities of dispatching and

15
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control of train movementé, it is agreed that passangef
traine shall have priority over‘freight trains, and fur-
ther, that with respect to priorities among passenger
trains (AMTRAk'intercity or MBTA commuter), a passenger
train operating on schedule will be given priority over a
passenger train operating five (5) or more minutes late.

(c) MBTA, upon sixty (60) days written notice in
advance thereof; shall have the right to amend énd, in par-
ticular, to increase the level of its passenger service on
CONRAIL Rail Properties beyond that existing as of the
Effective Date of this Agreement, which amendments and
increases in the levels of service shall be subject to the
provisions of this Agreement; including, without limita~
tion, Section 4.02(b), provided that the character, schedul-
ing or extent of the passenger service shall not interfere
unreasonably with CONRAIL's current or future uses of its
Rail Properties. '

(d) MBTA may operate its regular work or inspéc-

tion trains and mainterance equipment as well as overhead

- or special or emergency trains on CONRAIL Rail Properties

provided that such operations shall not interfere unreason-
ably with CONRAIL's current or future use of its Rail Prop-
erties.

Section 4.03, CONRAIL Responsibility for Certain Property

C(a) Notwithstanding anything to the. contrary in

Sections 4.6l or 4.02, CONRAIL shall dispatch and control

16



all trains along the Rail Properties.included within ADDEN-
DA 1 and 2 and knowr collectively as the Boston Line -- to
Framinghah -- Mileposts 1.1 (West End of "COVE" Inter-
locking) to éz.4 in accordance with ihe provisions of thie
Section 4.03.

(b} The scheduling of MBTA passenger trains on
the above-referenced property shall take preference over
all othei train scheduling.. With respect to the matter of
priorities of digpatching and control of train movements,
it is agréed that passenger trains shall have priority over
freigh# trains, and furtﬁer, that with respect to priori-
ties amon§ passénger trains (AMTRAK intercity or MBTA com~
muter), a passenger train operating on schedule will be
given'priority over a passeﬁée: train operating five (5) or
more minutes late.

{c} Without 1imitation'of the foregoing, it is
understoecd as follows: | ‘

(1) CONRAIL shall dispatch MBTA passenger
trains for operations on Tracks 1 and 2 along the Boston.
Line, from the "COVE" Control Point in Boston at Milepost
1;1 to a point in Framingham at Milépost 22,4, Trains
operating on the segment between Milepost 10.83 and
Milepost 21.38 on Number 2 Track must be prepared to stop
clear of passenger stations Wellesley Farms (Milepost

12.5), Wellesley Hills (Mile Post 13.5) and West Natick

(Mile Post 19.9) in those instances when passengef
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trains are scheduled and may be operatiﬁg 6n Number 1
Track. Not.later than thirty (30) days after receipt of
written notification frbm CONRAIL, as required by Section
3.04(f) of this Agreement, that installation of pedestrian
bridge at the aforementioned passenger stations has been
completed in accordance with Exﬁibit 6, hereto attached,

MBTA will replace removable fence -sections with permanent

" contiguous. sections, remove wooden crosswalks, and will, at

such time, post adequate notices instructing passengers to
use Pedestrian Bridges. Within thirty (30) days after
postihg sucﬁ notices, CONRAIL shall consider that proper
safeguards are provided, and.trains_will be free to pass
passengef trains stopped in passenger stations while ﬁoving

in either direction.

(2) CONRAIL shall dispatch and control MBTA
passenger trains on the above-referenced Pail Properties in
a manner which éreyents delays to any such trains, it bging'
understood that on~time perforﬁance is critical to the
rétention and expansion of MBTA's commuter‘sérvicé.rider-
ship. For purposes of this sub-section, “"delay” shall be a
delay of more than five (5) minutes in scheduled'running

time between West End of "COVE" Interlocking and Framingham

'Interlocking, but shall not include delays which are not

under Conrail's control. Without limitation ?f any other

A}
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provision of this agreement, it is. further undérstood that
in the‘evgnt of a labor-management dispute which causes any
aisruption in maintenance or train control on said Rail '
Properties, and ac long as any trains are being moved along
such Properties during such dispute, CONRAIL shall use its
best efforts to move MBTA passenger trains so as to prevent
such delays, including, for example, using CONRAIL
supervisory'or management personnel as necessary.

{d) Except to the extent specifically provided to

. the contrary in this Section 4.03, all other provisions of

this ARTICLE 4 shall apply to the above-referenced Rail

Properties.

Section 4.04. General Provisions

{(a) As used in this Agreement, whenever reference
is made to the trains, locomotives, cars or equipment of,
or in the account of, one of the parties hereto such expres-
sion means the trains, loéomotives, cars or eqguipment in
the possession of or opefatea by or on behalf of one of the
parties and includes such trains, locomotives, cars or
equipment which are owned by, leased to, or the responsibil-
ity of such party. o

(b) User shzll comply with the provisions of
applicable federal and state laws, requlations, and rules

respecting the operation, condition, inspection, and safety

\
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_of its trairns, lécomotives, cars and equipment when such
trains, loccmotives, cars and equipment are being operated
over the Owner s Rail Properties. User shall indemnify,
protect, defend, and save Owner and its officers, agents,
and employees harmless from all fines, penalties, and lia-
bilities imposed upon Owner under such laws, rules, and
regulatiohé by any public agency, authority or court having
jurisdiction in the premises, when the imposition of same
is attributable to the fajlure of User to comply with its
obligations in this regardi

{c) In its use of the Rail Properties, User shall
comply in all respects with the operating rules and'regulg-
tions of 0wner,'and the movement of User's trains, '
locomotives, cars and equipment over the Rail Properties
shall be subject at all times to the orders of the transpor-~
tation officers of Owner.

. (d) VUser shall make such arrangements with Owner
as may be required to have all of its employees who shall
operate its trains, locomotives, cars and equipment over
the Rail Properties qualified for operation thereover.
User shall coﬁpensate Owner for any and all direct costs
incurred b§ Owner in connection with the qualification of
sucﬁ;émployeeS'of User, as well as the cost of pilots fur-
nished by Owner, until such time as such employees are

deemed by the appropriate examining officer of Owner to be

‘'



properly qualified for operation as héfein contemplated,
prévided that Owner shall not be required t5 administer
more than three qualifying attempts for any such employee.

(e) 'In the event Owner conducts an investigation
or hearing concerning the violation of any operating rule
or practice of Owner by an empioyee or employees, except
officers, of User, User shall be notified in advance of any _
such investigation or hearing and such investigation or
hearing may be attended by any offiqial designated by User
and shall ke conducted in accordance with the collective
bargaining agreements, if any, that pertain to said employ-
ee or employees. |

(f) Owner shall have'the right to exclude forth-~
with from the Rail Properties any employee of User, except
officers, which the Owner determines, based on the investi-~
gation oxr hearing described above, to be in violation of
Owner's rules, iegulations, orders, practices or instruc-
tions issued by timetaﬁle or otherwise, provided that Owner
may exclude any employee.bf User (except officers) from the
Rail Properties prior ﬁo such determination for allegéd
violations of Owner's rules regarding use of intoxicating
beVerages or drugs, or for alleged insubordination. User
shall release, indemnify, defend and save harmless Qwner

and its officers, agerts and employees from and against any

and all claims and expenses arising from such. exclusion.

A
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(g) If by reascn of any mechanical failure or any
other cause not resulting from an accident or déraiiment, a
trzin or locomotive of User becomes stalled and unable to
prqceéd under. its own éower; or fails to maintain the speed
required.by Owner on the Rail Properﬁies, or if in emergen=-
cies crippled or otherwise defective cars are separated
from User's trains cn the Rail Properties, 0wﬁer shall have
the option of allowing the User to furnish motive power or
such otheér assistance as may be necessary to haul, help or
push such trains, locomotives cr cars, or to ﬁroperly move
the ‘disabled equipment éff the Rail Properties or the Owﬁer
méy perform or arrange for the performance of the necessary
functions provided that if Owner elects to perform or
arrange for performance of such functions, Owner shall do
so as expeditiously as possible. User shall reimburse Own-
cr for direct costs incurred in rendering any such assis-
tance.

() If it becomes necessary to make repairs to or
adjust or transfer fhe lading of such crippled or defective
cars in order to move them off the Rai; Properties, such
work shall, at the option of the Owner, be done by.the User
or the Owner or by the parties' respective contractors.
User shall reimburse Owner for direct costs incurred in

rendering any such assistance.



(i) It is understood and agreed that neither par~
ty shall charge or seek payment from the other for the per-
fermance of the party's responsibility for dispatching or
conitrol of trains or equipment as set forth in this Agree-
ment beyond the charges or payments for ﬁhich the parties
are otherwise responsible pursuant to ARTICLE §.

(j) Subject to the prb?isions of Sections 4.03,
5.04, and 9.03, and not withétanding the éefinitions of
"Owner" and "User" ars set farth at ARTICLE 2, CONRAIL,

shall be considered "Owner" and MBTA "User" for purposes of

' this Section 4.04 with reference to the Rail Properties-

referred to in Section 4.03.

ARRNEATRRRRN AR RN

23



ARTICLE 5.
MAINTENANCE AND CONSTRUCTION

Section 5.01. MBTA Rail Properties

.{a) Nothing in ihis Agreement shall derogate from
ﬁBTA's right solely to perform all maintenance, construc-
tion, alterations or improvements of any kind which are
determined to be necessary by MBTA with respect to its Rail
Prbpefties or with respect to its own operations thereon.
Such work shall be performed by MBTA at its own expense
except as brovided in paragraph (d) below,_énd in Sections
5.02 and 5.04.

{b) In addition to maintenance or other work per-
formed by MBTA .on its Rail Properties for its own account,
MBTA agrees to perform maintenance work on CONRAIL's
account with respect to CCNRAIL's freight operations on
Category A MBTA Rail Properties in accordance with the FRA
Track Safety Regulation clascification listed in ADDENDUM 1
and for the compensation set forth in ARTICLE 6. If at any
time CONRAIL determines that such maintenance work has not‘
been performed by MBTA at a level required under the FRA
Standards for the class of track in question, CONRAIL shall
noti%&'MBTA in writing and MBTA shall within thirty (30)
days of receipt of such notice take such action as may be

<necessary'to bring such track to the standard so required.

Y
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If CONRAIL desires construction, alterations or improve-
ments on MBTA.Rail Properties it shall submit a request to
MBTA ig writing which specifies the work which CONRAIL
vants MBTA to perform on CONKAIL's account. Subject to
agreement by the parties on apportionment of the costs of
such iﬁprovements, the MBTA shall perform such work, oxr, if
META elects, allow CONRAIIL, at its sole expense to enter
upon such MBTA Rai; Properties to perform such work.

(c} Without limiting the generality of the forego-
ing, MBTA. (1) shall have the right exclusively to ;ecur;
such approvals of regulatory or governmental bodies for
such work as may be necessary, including, without iimita-
tion, the Inte;state Commerce Commission, FRA and Massachu-
setts Department of Public Utilitigs; and no approval of
CORRAIL shall-be required for the performance of any work -
on MBTA Rail Properties except as may be expressly.prOVided‘
herein; and (2) shall perform such work in accordance with
the standards applicable to a particular property, as desig-

nated in ADDENDUM 1, under the élassification set forth in

.said ADDENDUM and subject to the terms and provisions set

forth in applicable FRA Track Safety~Regulétions.
(d) (1) “wWitk respect to the fieility known as
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annual costs of operations and maintenance of Drawbridge 7
fofyfihvperiod commencing on the Effective Date and ending
on tpé-dato on which CONRAIL'S use of such facility ceases,
as s;;k date is specified in a written notice by couaa;n to
MBTA in advance thereof, ot'on December 31, 1988, whichever
date is earlier (called in this paragrapﬁ (d) the 'apﬁlica-
ble period"). MBTA shall provide to CONRAIL within sixty
(60) days following the close of each calendar quarter a

statement showing the maintenance cost for such facility in

.accordance with accounting standards under the Interstate

Commerce.Comnission Uniform System Bf Accounts, and thes
amount of CONRAIL's share of sahe as provided above. CON- .
RAIL shall pay such amount to MﬁTA within thirty (30) day; :
of receipt of such statement, which payment shall be addi;
tional to the payments otherwise'required ugder ARTICLE 6.
{2) In consideration of this Agreemént and
for other good and valuable consideration to be paid to
CONRAIL by MBTA as provided below, CONRAIL agrees to convey
to MBTA such parcel(s) of real property on the'Grand Junc-
tion Secondary Braﬁch {duly authorized and executed in a
form substantially equivalent to that attached hereto at
Exqééif-l) as may be necessary to permit construction of a
néi%égidgé to replace said Drawbridge 7, provided that with--
inezgi;asonaple time following the execution of this

Agreement, the parties have agreed on the fair value to be -

Y
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paid by MBTA for such parcel(s), and the other appropriate

. terms and conditions of such transfer.

(e) wWith respect to a facility to be constructed
in the vicini£y of South Station, Boston, and knowﬁ as the
South Station WYE connector, the partieélagree that in con~
sideration of this Agréemeﬂt, inéluding, without limita-

tion, Section 3.01(d), and for other good and valuable con-

" sideration, receipt of which is acknowledged by the par-

ties, (1) MBTA will construct without further charge to
CONRAIL such WYE connector and, upon completion of same,
will permit CONRAiL to use same in accordance with this
Agréement, and (2) CONRAIL, subject to Section 3.0l (d) here-

of, hereby releases and assigns any and all rights it may-

.hold to enter upon or use the South Station-terminal area

‘or the approaches thereto, except that CONRAIL may park in

said area its business cars at such reasonable times and
locations therein as may be approved by MBTA, which approv-
al shall not be unreasonably withheld, as evidenced by the
instruments duly authorized and executed in a forﬁ '
substantially équiv;lent to that attached hereto at

EXHIBIT 2.

L

Tin

'.:!" ; . a
Section 5.02. Category B MBTA Rail Properties

(a) Notwithstanding the provisions of Section.

5.01, CONRAIL shall have responsibility and control of, and

: shall perform at its sole expensé and with the prior writ-

127



ten concurreﬁce of MBTA, which concurrence shall not be_
unregsoﬁabl& withheld, ail such maintgpance{ construction,
Properties within Category B at ADDENDUM 1, including, with-
out limitation, construction, reconstruction, alteratioh Qor
improvement of anylyard, track, ;ignal, communication or
other solei& freight facility on such Rail Properties,
provided that if CONRAIL reasonably determines that any.
bridge facility is in need of major structural repair,
reconstrﬁct;oﬁ or replacement, without which the continued
utility of such fgcility.cannot be maintained in accordance
with the standards applicable'to the Rail Properiy of which
such facility is a part, as designated at ADDENDUM 1, Caté—
gory B, CONRAIL shall promptly notify MBTA of such determi-
nation in writing and shall‘eithgr (1) undertake such
repair, repiacement or reconstruction at its sole éxpense
and in accordance with such standards, or (2) terminate its
use of that portion of the Rail Préperty occupied by such
bridge facility, in which event the parties shall promptly
execute an appropriate améndmént to this Agreement which
reflects the deletion of such pbrtion of Rail Property.and
Qﬁigégéﬁéll include provisions requiring CTONRAIL to take
reajéégble steps: fi) to secure such bridge facility; (ii)
to p;efent unauthorized access thereto; and (iii) to '
protect against loss, damage, injury or death to thixd

L]
\
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parties or to the property of such third parties as a
result of the termination of such use of such facility by
CONRAIL. o

(b) It is understood that withoﬁt limitation of
the foregoing, CONRAIL shall, in each particular instance,
(1) obtain MBTA's approval in writing of ény removal of,

retirement in place of, addition to, or modification of,

track, signal systems, buildings or equipment on such Rail
Properties including, without limitation, appzov$1 of appli-~

cations to the FRA Railway Safety Board, and that upon any

. such removal, all such items shall remain the prdperty of

MBTa and shall be delivered to same at a materials yard

designated by MBETA within the MBTA's operating area at

CONRAIL's sole expense and risk; (2) during the period of
its performahcerf responsibilities hereunder for Category
B MBTA Rail Properties, perform all responsibilities and
obligations of "track owners" under the FRA Track Safety
Regulations, and shall do all things necessary to apply for
and obtain, subject to MBTA's approval in writing, any

 approvals of regulatory or governmental bodies (including

the Interstate Commerce Commission, FRA and Masqachusétts
Depé:tment of Public Utilities) which may be required in
th:-;:;rfomance of such responsibilities and obligations,
at CONRAIL's sole cost and expense, including, without limi-
tation, filing the petition called for under FRA Track '

\
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Safety Regulations, Sectibn 213,5; provided that any "RSs&1*
applications, so- called, to the FRA shall be jointly
filed; and (3)‘perform all such work as provided in Section
5.02(a) in ac;crdance with the standards applicable to a
particular property, as designatgd in ADDENDUM 1, Category
B, under the classification set forth in said ADDENDUM and
subject to the terms and provisions set forth in the appli-
cable FRA Track Safety Regulations.

{c) " Aall licenses,_easements or other rights or
interests for purposes of crossing at grade, over or under
or otherwise of uéing the MBTA Rail Properties referred to
in this Section 5.02, including, without limitation, air,
subsurface, transverse, longitudinal or other rights or
inéerests for deveiopment, commercial or other purposes,
shazll be subject to the following understandings:

() Aall licenses, permits or other non-property
rights cr interests with respect to such Rail Properties
(hereafter in this paragraph called "licenses") shall be
issued by CONRAIL subject to the review and approval in
advanrce of MBTA, except as provided expressly below, and

all revenues paid by the licensee thereof to CONRAIL shall

. be shared with MBTA as provided in sub-paragraphs (3) and

{(4) Selow.
(2) COMRAIL may issue licenses for transverse

pipe and wire occupancies without prior review or approval

A

30



i

of MBTA, subject to the provisions of sub-paragraph (3)
below. '

{3) WwWith respéct to licenses issued under sub-
paragraph {(2) above, CONRAIL shall charge the prepafation,
issuance and rental feés as set forth in EXHIBIT 3, "RENTAL
SCHEDULE FOR UTILITY OCCUPATIONS OF CONSOLIDATED RAIL PROP~
ERTY", datéd January 1, 1985, and as amended from time to |
time in accordance with the provisions of Section 12.10
hereof. To the extent of revenue'from-payments by such
licensee, CONRAIL and MBTA shall share such revenues as -'g'
follows:

{g; CONRAIL shall be reimbursed one—hundréd
{100). percent of the Standard Preparation Fee as shown at
said EXHIBIT 3.

(#3 1If annual rental feec are paid with

‘'respect to such license, CONRAIL shall be paid the Base

Rate. The Base Rate shall be $100 dollars, and shall be
adjusted annually based on the Consumer Price Index, for
Urban Wage Earners and Clerical Worke;s (CPI~W) (1967=100)
specified for All Items-~United States compiled by the
Bureau of Labor Statistics of the United States Department
of Labor, provided that the Base Rate shall not bé less
than $100. .
& CONRAIL shall be paid one-half of any

revénues from payments by such licensee in excess of the

AY
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amount provided at clauses (i) and (ii) above, the

remaining one~-half share to be paid by CONRAIL to MBTA

forthwith upon receipt from the licensee.

{(4) With respect toc licenses issued by CONKAIL
other than those described at sub-paragraph (2), CONRAIL
shall charge such amounts and shall share revenues from
payments by any such licensee in accordance with such under-
standings as MBTA and CONRAIL may agree to in writing with
respect to each such license, provided that to the extent
of such revenues CONRAIL's share of same shall not be less
than ﬁhe amount referred to at clauses (i) and (ii) above.

'(5) All applications for rights or.interests .
described at. this subsection with re8pectbto the use of
MBETA Rail Properties other than those expressly.subjpct to
sub-paragraphs (1) through (a) shall be submitted to MBTA
for its approval and issﬁance. '

(d}) CCNRAIL sha;l carry out its responsibilities
under Section 5.02(a) in a manner which will not.unreason-
ably interfere with any future passenger services which
MBTA may undertake or authorize on MBTA Rail Properties
which are designated as Category B properties at ADDENDUM 1
and whose stafps would change to Category A in accordance
with Section 3.02 upon the institution of such services, or
with MBTA passenger services then being provided on Catego-

ry A MBTA- Rail Properties which would otherwise be adverse-

A%
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ly affected by CONRAIL's activities under this Secgion
5.02. | |

(e) (1) 1In the event that MBTA initiates passen-
ger service or CONRAIL discontinues freiéht service on any
of'the properties within Category B at ADDENDUM 1, and if
it is determined that CONRAIL has failed, on or before the
date of such discontinuance, or ninety (90) days after the
date written mnotice is sént by MBTA to CONRAIL that it |
intends tc initiate passenger service in joint use with
CONRAIL on such property, to maintain such proﬁerties-at,
or tco bring such properties to, the level of maintenance
required under the FRA class designatior shown at ADDENDUM
-1 for such property (except with respect to the Middleboro
Branch, Braintree to Campello, as to which the provisions
of Secticn 5.02(e) (2) shall apply), MBTA shall have the
right otherwise provided under Section 5.01 to perform such
work, and to charge CONRAIL therefor, in which event CON-
RATL shall reimburse sﬁch charges incurred by MBTA as a
payment additional to those otherwise provided in ARTICLE
6. Tt is understood that all facilities or improvements
ﬁhereto which aré_constructed by CONRAIL under Section
5.02(a}, which #re‘propetly accounted for as a capital
expense, and which can be removeéd without causing permanent
damage to such Rail Property and without interfering with

any use by MBTA of such Rail Properties, shall be the prop-

A
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erty of CONRAIL and may be removed by CONRAII. at its sole

expense in acccrdance with the foregoing. At MBTA's

. option, MBTA may require by written notice to CONRAIL and

at CONRAIL's sole expense, that CONRAIL remove such facili-
ties or improvements which are no longer used and restore
the property to its pre-~existing condition, and in the

event such facilities or improvements are not so removed

within ninety (90) days following the date of such notice,

they shall be the property of MBTA.
(2) ththhstandlng the FRA class designatxon

otherwise called for at Section 5.02(e) (1) above, the FRA

"class designation "Class III" shall apply for purposes of.

Section 5.02(e) (1) for the Middleboro Branch, Braintree to

Campello.

Section 5.03. CONRAIL Rail Pro Eerties

(a) Nothing in this Agreement shall derogate from
CONRAIL's right solely to perform all maintenance, construc-

tion, reconstruction, alterations, or improvements of any

kind on CONRAIL-Rail‘Properties, provided that such work

shall be performed by CONRAIL subject to the provisions of

this Agreement and at its sole expense. Without limiting

"the generality 6f the foregoing, CCNRAIL shall (1) secure

such approvals of regulatory or governmental bodies for

such work as may be necessary, including, without limita~

A}
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tion, the Interstate Commerce Commission, FRA, and Massachu-

setts Department of Public Utilities, and‘no approval of
MBTA shall be required in the exercise of such right or -
responsibilitf‘except as may be expressly provided herein:;
and (2) shall perform such work in accordance with‘the stan-
dards applicable to a particular property, as designated in
ADDENDUM 2, undgf the classificatipn and subject to the
terms and provisions set forth in aﬁplicahle FRA Track Safe-
ty Regulationms. -

(b) 1In addition'go maintenance or other work per-

formed by CONRAIL on its Rail Properties for its own

account, CONRAIL agrees to perform maintenance work on
MBTA's account with respect to MBTA}s operations on CONRAIL
Rail Properties in accordance with the FRA Track Safety

‘?l Reéulation classification listed in ADDENDUM 2 and for the

compensation set forth in ARTICLE 6. If at any time MBTA

D L

| %5. . determines that such mainternance work has not been per-

formed by CONRAIL at a level required under the FRA Stan-~

o dards for the class of track in question, MBTA shall notify

? © CONRAIL in writing and CONRAIL shall within thirty (30)

| ) days of receipt of such notice take such action as may be

| necessary to bring such track to the standard so required.
If MBTA desires construction, alterations or'improvements

" on CONRAIL Rail Properties it shall submit a request to

CONRRIL in writing which specifies the work which MBTA

AY
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wants CONRAIL to perform on MBTA's account. Subject to
agrgement by the parties on apportionment of the costs of
sqch improvements, CONRAIL shall perform such work, or, if
CONRAIL elects, allow MBTA, at its sole expense to enter
upon such Rail Properties to perform such work.

{c) CONRAIL shall perform its responsibilities
under this Section with respect to its Rail Properties in a’
manner which does not interfere unreascnably with MBTA's
passenger services, as prpvided as of the Effective Date of
this -Agreement, or as may be provided by MBTA in the future
duriné the terﬁ hereof,.as to which MBTA has given notice
in writing to CONRAIL from time to time.

(d) MBTA shall operate, including provision of
police protection, maintain ané make any improvements oxr
alterations it may determine to be necessary or appropriate
on all passenger stations, platforms, overhead pedestrian
Bridges_and othexr solély passengef facilities, at its sole

expense.

Section 5.04. CONRAIL Responsibility for Certain Property

Without limitation of the provisions of this Agree-
ment and notw1thstanding any contrary provision thereof,
the part;es agree as follows with respect to the Rail Prop-
erties included within ADDENDA 1 and 2 and known collectzve-

ly as the Boston Line - West End of "COVE" Interlocking to

_Framingham - Mileposts 1.1 to 22.4: y
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(a) CONRAIL.shall maintain such Rail Properties
in accordance with the provisions of this Aareement other-
wise applicab;e thereto, including, without limiiation, tﬁe
FRA Track Safety standards shown in conhection.therewith at
ADDENDA 1 and 2, and shall Keep such properties reasonably
clean and free from waste or debris.

(b) :CONRAIL shall not perform programmed major
maintenance (e.g; tie, rail or signal syétem replacement)
in a maﬂner which unreasonably interferes with MBTA commut~
er service. Without 1imi€ation it is understood that any

such maintenance which is conducted in a manner which

. deleys MBTA morning or evehing services during peak hours

for more than ten (10) minutes for any train, unless MBTA

otherwise agrees in writing prior to the start of such

maintenance, shall be considered unreasonable for purposes

of this paragraph.

(c) On or before July 1, 1987, CONRAIL, at its
sole expense, shall provide and install continuous Qelded
rail in accordance with the specifications d; EXHIBIT 4 and
on the track sections shown thereon. '

{d) On or before December 31, 1988, CONRAIL, at

its sole expense, shall pzévide and install a Traffic Con-

_trol System in accordance with the specifications at EXHIB-

IT 4 and on the track sections shown thereon.
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(e} On or before July 1, 1987, CONRATL, at its
sole expense, shall make such improvements as may be
necessary and appropriate to permit the operating speeds
shown on EXHIBIT 5, and on the track sections shown there-
on.

(f) On or before December 31, 1988, CONRAIL shall -

" provide and install pedestrian bridges, in accordance with

the provisions of EXHIBIT 6 and at its sole expense, except
as otherwise provided in said EXHIBIT. CONRAIL shall
notify MBTA in writing imﬁediately upon completion of such
installation.

{(g) WwWith reference to such Rail Properties from

Riverside at Milepocst 10.83 to Framingham at Miiepost

21.38, CONRAIL shall; iﬁ each ﬁarticulax instance, (1)
obtain MBTA's approval in writing of any removal of, retire-
ment in place of, or addition to, or modification of,

track, signal systems, buildings or equipment on such Rail

Property, including, without limitation, approval of appli-

‘cations to the FRA Railway Safety Board, and that upon any

such removal, all such items shall remain the property of

the MBTA and shall be delivered to same at a materials yard

.designated by MBTA within MBTA's operating area at

CONRAIL's sole expense; and {2) perform all responsibiiif
ties and obligations of "track owners"™ under the FRA's
Track .Safety Regqulations, and shall do all things necessary

3
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to apply for anéd obtain, subject to MBTA's approval in writ-

Ti ing, any approvals of regulatory or governmental bodies
(including the Interstate Commerce Commission, FRA and Mas-
sachusetts Department of Public Utilities) which may be
required in the performance of such responsibilities and
obligations, at CONRAIL's sole exéense, including, without
limitation, filing the petition called for under FRA Track
Safety Regulations, Section 213.5 provided that any “"RS&I"
i applications, so-called, to the FRA, shall be jointly .
if ) filed. .
‘ ; {h) The provisions of pafagraph'(c) of Section
?f : 5.02 shall apply to the MBTA Rail Property referred to at
this Section 5.04, namely, the Boston Liné,‘Milepost 10.83

to Milepost 22.4.

¢
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Section 5.05. Installation of Industrial Sidetracks

(a) In addition to, and without limitation of,
the requirements set forth above in this ARTICLE 5, the
provisions of this Section 5.C05 shall apply to the construc~
tion, altératicn. repair or removal of industrial side-~
tracks (referred to in this Section as "sidetracks")
located on the Rail Properties.

{b) User shall submit to Owner for its review and
written apprcval (1) the engineering plans and specifica-~
tions . for such work and_(Z) the applications bf User or the
industrial uéér for licenses from Owner to use Owner's Rail
Properties for sidetrack purposes, If the plans and speci-
fications are in accordance with the general specifications
for sidetrack-construction adopted from time to time by
Owner, the Owner's approval therecf shall not be unreason-
ably withheld or delayed. ‘

(¢} User shall have full responsibility for nego-
tiationes with industrial users in connection with the devel-
opment of such plans and specifications and with the prepa-
ration of licenses for submission to Owner.

(d} The license between Owner and ﬁaer or the
Owner and the industrial user shall define the location and

use of the sidetrack, the use and maintenance charge, the

-term of the license, the obligation to remove the sidetrack

under certain circumstances, and such other terms as may be

required by the Owner, including, without limitation, provi-
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‘sions for indemnification of Owner for liability for death

or injury to persons or loss or damage to property with
respect to the construction, alteration, repair, removal or
use of such sidetrack. In the event the license is between
Owner and User, the term shall not be greater than the term
of this Agreement under Section 9.01 and shall be subject
to the termination provisions of ARTICLE 9 of this Agree-
ment unlesc the parties otherwise expressly agree.

(e) Unless otherwise agreed, all materials for
insﬁallation of new sidetracks and for alteration or repair
of existing sidetracks will be new, be built to specifica-
tione approved by the Owner, and shall be supplied by User
to Owner at a location to be agreed upon by the parties.

(£)- Except as provided below at paragraph (h), .
censtruction, alteration, repair, ér removal of sidetracks
on the Owner's Rail Properties shall be perforﬁed by Own-
er's employees or contractors at User's sole cost and
expense,

{g) Except as‘provided in paragraph (h) below,
following Owner's written approval of plans and specifica-
tions for the construction, alteration, removal or repair
of sidetracks on Owner's Rail PrOperties; the Owner shall,
within 30 days, submit a force account estimate for work to
be done and a time and payment schedule which, ﬁhen
approved by User, wil} constitute an order to. begin work.

A
A
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Payment shall be required in advance of the éerformance of
the work either, at the election of tﬁe Owner, in one pay-
ment or a series of payments. If it appears that the cost
of such work will exceed the estimate, Owner will notify
User to secure authority for such additional costs. Upon
completion of work done on behalf of User by Owner, User
shall promptly pay any authorized costs which.exceed the
advance payments, providéd, however, that Owner shall not
be authorized or obligated to incur costs in excess of
those approved in writing by User. The hnexpended‘baladce
cf any advance pgyments shall be returned by Owner to User '
promptly upon completion of work.

(h) Construction, alteration, removal, or repair
of sidetracks on Category B MBTA Rail Properties shall be
performed in aécordance with plans and specifications
(approved in advance in writing by MBTA) by CONRAIL employ-
ees or contractors at CONRAIL'svsdle cost and expense.

(i) Maintenance of sidetracks éﬁ the Owner's Rail
Properties shall be performed by Owner's employees or con-
tractors at User's.soie cdst and expense, except that main-

tenance of sidetracks on Category B MBTA Rail Properties

~ shall be performed by CONRAIL employees or contractors at

CONRAIL's sole cost and expense. It is expressly under-~
stood that the compensation charged to the parties under

ARTICLE 6. does not cover such cost and expense, which shall

Al
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be paid as additional compenéation in accordance with the
provisions of this Section 5.05,

(j} Owner shall beér no portion of the cost or
expense of an& shall have no responsibility with respect to
construction and maintenance of that portion of any side-
tracksvlocated off the Owner's Rail Properties.

. . (k} In the event that use of any sidetracks locat-~
ed on Owner's Rail Properties has ceased for a pericd of
twenty-four (24) months, Owner shall have the option, upon
ninety (90) days' written notice to User, to remove the
sidetrack and any other facilities or appurtenances connect-

ed therewith which are located upon owner's Rail Proper-—

-ties.

(1) In the event of removal of a sidetrack locat-
ed on Owner's Rail Property, User shall bé entitled to the
return of all sidetrack materials which User provided to
Owner or otherwise installed in accordance with this Sec~
tion, which are properly accountgd for as a capitai
expense, which can be removed without causing permanent
damage to owner's Rail Property, and without interfering
with any use by Owner of such Rail Property, provided that
the cost of removal is borne -by Usef. All other materials
shall be removed ﬁy Owner at Owner's expense and shall be
retained by Owner. Owner shall notify User of the removal
and availability for disposition of all materiais belonéing

to User hereunder. N

43



ARTICLE 6

COMPENSATION

Section 6.0l1. Base Charge -

(a) Subject to revision from time to time as pro-
vided in Sect;on 6.03, the Base Charge for the use by CON~-
RAIL of the MBTA Rail Properties listed in ABDENDUM 1, Cate-
gory A, and for the use by MBTA of the CONRAIL Rail Proper-
ties listed in ADDENDUM 2 shall be as followss

Number Car : Car Mile

Miles Annually ‘ Charge
First Eight Hundred Thousand 20¢
Ovef Eight Hundred Thousand 15¢

(b) Notwithstanding the foregoing, User shall not
be obligated to pay to Owner compengation as otherwise pro-
vided with respect to the META Rail Property known as the
East Route Main Line ffom Milepost 1.36 to Milepost 2.75,
or the CONRAIL Rgil Property known as the Grand Junction
Secondary from Milepost 0.0 to Milepost 2.7 within which
Termini Drawbridgev¥7 and/or the replacement bridge for

Drawbridge #7 is, or will be, located.

Section 6.02. EFayment

(a) - User will pay to Owner an amount computed by

multiplying the Base Charge, as revised from time to time

pursuant to Section 6.03, by the number of car miles trav-

AY
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elled on each segment of the Rail Properties‘of the Owner
in any calendar month (the "applicable month").

{b) ‘The User shall be responsible for calculating
the amount of the payment due to the Owner for the applica-
ble month in accordance with this Section, and shall pay

same within ninety (90) calendar days after the close of

- such month. any such payments shall be accoméanied by a

statement prepared by User which shall show the rumber of
car miles trévelled during the_applicable month by each

segment on the Owner's property.

Section 6.03. Revision cf the”Base Cha¥ge,

"Beginning July 1, 1987, and each July thereafter,
the Base Charge shall be increazsed or decreased on a cumula-~
tive basis by the same percentagce by which the cost of
labor and material, excluding fuel, as reflecfed in the
Annual Indices of Charge-Out Prices and Wace Rates

(1977=100), Series RCR, included in "AAR Railroad Cost

Kecovery Index"™ and supplements thereto, issued by the Asso-

ciation of American Railroads (or, if such index ceases to
be published a generally recognized index which is substan-

tially equivalent to same), has increased or decreased in

" the preceding calendar year. Such increase or decrease

will become effective July lst of each calendar year.

A B
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Section 6.04. épeciallProvisions for Certain Property

' Notwithstanding the foregoing, and subject to the
provisions ofISections 4.03, 5.04 and 9.03, MBTA shall be
considered "User" and CONRAIL "Owner" of the MBTA Rail Prop-
erty identified at ADPDENDUM 1, Category A as Boston Line -~
Riverside to Framxngham -~ Milepost 10 83 to Milepost 21, 38

for purposes of this ARTICLE 6.

R22 222222 22 20 2 24
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ARTICLE 7

LIABILITY INDEMNIFICATION

Section 7.01. General

{(a} Financial responsibility for liability'for
perscnal injury or property damage which may result from
activities conducted hereunder shall be allocated as provid-
ed in this ARTICLE 7.

(b) For the'purpose cf this ARTICLE 7, the follow-
1ng terms shall have the meanings prov1ded below unless .
otherwise expressly provided in this ARTICLE: '

"CCNRAIL Employees”, the employees and agents of
CONRAIIL, and CONRAIL'Ss operating contractors and said con-
tractors' employees. '

"MBTA Employees", the employees and agents of
MBTA, and MBTA's cperating contractores and said contrac—

tors' employees.

"Person", any person, including, without limita-

"tion, passengers and third parties, as well as the respec~

tive eﬁployees, agents or contractors of the parties.
{c) For the purpose of this ARTICLE 7, the term

"contractor” shall not be deemed to include the National

. Railroad Paésenger Corporation in its capacity as operator

of rail services on its own behalf.
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Section 7.02. CONRAIL Emplovees

. CONRAIL shall defend, indemnify, and save harmless
MBTA and MBTA Employees, irrespective of any négligence'or
fauit of, or control by, same, or howsoever the same shall
occur or be caused, from any and all liability, damage, or
expense of any kind whatsoever, including reasonable attor-
neys'fges, arising out of injury to or death of any CONRAIL
Employee or other contractor of CONRAIL, or arising out of
loss of, damage to, or destruction of any property of any
such CONRAIL Employee or contractor. CONRAIL employees who
are involved in CONRAIL's pravision of services to MBTA
under this Agreement shall be regarded as CONRAIL Employ-

ees, and not as employees of MBTA,

Section 7.03. MBTA Emplovees

MBTA shall defend, indemnify, and save harmless
CONRAIL and CONRAIL Employees, irrespective of any negli-
gence or fault of, or control by,:same, or howsoever the
saﬁe shall occur or bebcaused, from any and all liability,
damage, or éxpenSe‘of any kind whatsoever, including reason-
able attorneys fees, arising out of injury to or death of
any MBTA Employee or other contractor of MBTA, or arising
out of loss of, damage to, or destruction of any property
of any such MBTA Employee or cohtractor. MBTA Employees
who are invdlved in MBTA's provision of services to CONRAIL
under this Agreement shall be regarded as MBTA. Employees ‘

and not as employees of CONRAIL,
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e .-Section 7.04. CONRAIL Property

CONRAIL shali defend, indemnify, and save harmless
MBTA and MBTA Employees, irrespective.of any negligence or
* fault of, or control by same, or howsoever the same shall
i occur or be caused, from any ané all liability, damage or
expense of any kind whatsoever, including reasonable attor-
P? neys fees, arising out of loss of, damage to, or destruc-
tion of any éroperty,’real or personal, owned by, leased to
PR _ or otherwise under the control of CONRAIL, including, with-

out limitation, CONRAIL trains, ladings and all other con-

tents thereof and the MBTA Category B Rail Propefties and

the MBTA Rail Properties known as the Boston Line -~

E-

Riverside to Framingham -~ Mileposts 10.83 to 21,38,
provided that such loss, damage or destruction shall have

occurred during the period of CONRAIL's responsibility

therefor pursuant to Sections 4.03, 5.02, 5.04 and 9.03,
and regardless whether such llablllty, damage or expense
arises before or after the date on which CONRAIL may cease
to be responsible therefor in accordance with the
provisions of Section 9.03 or the provisions regarding the

MBTA Category B Properties.

Section 7.05. MBTA Property

'MBTK shall defend, indemnify, and save harmless
CONRAIL and CONRAIL Employees, irrespective ef any negli-
gence’or fault of, or control by same, or howsoever the

LY.

same shall occur or. be caused, from any and all liability,

N
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damage, or expense of any kind whatsoever, iﬁcludinq reason-
able attorneys fees, arising out of loss of, damaée to, or
destruction of any property owned by,‘leased to, or other-
wise under the ccntrol of MBTA, including without limita-
tion, MBTA trains and all other contents thereof, but
expressly not including the MBTA Reil Properties described
at Section 7.04, above, with respect to the loss, damage or

destruction referred to in such Section.

Section 7.06. Liabilities Arising from Hazardous -

Materials

Any other provision of this ARTICLE 7 to the con-

. trary notwithstanding:

{1) CONRAIL shall defend, indemnify and save harm-
less MBTA and MBTA Employees, irrespectivé of any negli-
gence or fault of, or conﬁrol by, same, or howsoever fhe
same shall cccur or be caused, from any and all liability,

damage, or expense of any kind whatsocever, includingAreaéon-

‘able attorneys fees, arising out of injury to or death of

any Person, or arising out of loss of, damage to, or
destrﬁction of the property of MBTA, MBTA Employees_or'any
Pefson, resulting from the transportation or use of hazard-
ous materials by épNRAIL, COﬁRAIL Employees or other con-=
tractors of CONRAIL (other than MBTA); and

(2} MBTA shall defend, indemnify and save harm-

e Y
less CONRAIL and CONRAIL Employees, irrespective of any
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negligence or fault of,. or control by same, or howsoever

the séme shall occur or be caused, fxdm any and all iiabili-
ty, damage, or expense of any kind whatsoever, including,
reasonable attorneys fees; arising out 6f injury to or

death of any Person, or arising out of loss of, damage to,
or destruction of the property of CONRATL, CONRAIL Employ-
ees or ahy Person; resulting from the transportation or use
of hazardous materials by MBTA, MBTA Employees or other
contractors of MBTA (other than CONRAIL.)

For purposes of this Section, hazardous materials
shall be deemed to inélude, but not be limited to, all mate-
rials iisted by the United States Department of Transporta-
tion in the Hazardous Materials Table found at 49 CFR
172.01, as the same may be amended from time to time, with-
out regard to any special designation or limitation noted

in the Table.

Section 7.07. Other Apportionment of Liability

Except as oﬁher@ise provided in Section 7.0l
through 7.06, of this ARTICLE 7: |

(a) CONRAIL shall defend, indemnify, and save
harmleéa MBTA and MBTA Employees from any and all liabili-
ty, aﬁmage, or expense of any kind whatsoever, including

reasonable attorneys feeé, arising out of injury to or

:deéth'of any Person, or arising out of loss of, damage to,

- or destruction of any property of any_Person) résultlng
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from tﬁe negligence or fault of CONRAIL, CONRAIL Employees
or other contractors of CONRAIL {other than MBTA). '
4(b) ‘MBTA shall defend, indemnify and save harm-
less CONRAIL and CONRAIL Employees from any and all liabili-
ty, damage, or expense of any kind whatsoever, including
reasonable attorneys fees, arising out of injury to or
death of any>Person, or arising out of loss of, damage to,
or destruction of any property of any Person, resulting
from the negligence or fault of MBTA, MBTA Eméloyees or
other contractors of MBTA (other than CONRAIL). _

(c}) If liability, damage or expensge of any kind
whatsoever arises as a result of the negligénce ér fauvlt of
both parties, or their:respective Employees or other con-
tractorSy'the obligations of the parties to indemniff each
other pursuant to Sections 7.07(a) and 7.07(b), above,
ghall be apportioned on the same basis as would arise under'
applicable common law and statutory principles of law con-
cerning tcort liability, contribution and indemnification,
provided, that ftor the purposes of this éontractual provi-
sion inscofar as it relates to the right_to coniribution of

one party to another, and notwithstanding any contrary prin-

' ciple of law, the party against whom contribution is sought

shall be responsible for the negligence or fault of its

Employees or other contractors.
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ARTICLE 8

DISPUTE RESOLUTION

Section 8.01. Informal Procedures

(a) Whenever an issue of interpretation or appli-
cation of this Agreement arises between the parties, the
parties agree to make every possible effort to resolve the
matter expeditiously through the proceaurés set forth in
this Section, and without -resort either to arbitration (see
Section §.02) or to other remédies available under this
Agreement pursuant to Section 9.03.

(b) For techhibal operating issues, the parties
will establish an operating committee consisting of one or
more representatives from each party. The operating éommit-
tee shall meet as often as required by the MBTA Director of
Rail Operations aqﬁ CONRAIL General Manager-Northeast
Region. Either party may submit issues to the operating
commitiee for review and the operating committee shall give
its opinion on any issue within a reascnable time but not

later than fifteen (15) working days from the date of the

meeting at which the issue was presented.

{c) In the eveht any party believes that the oth-
er party is in deféult regarding a matter of substantial

imporéance which,'if ndt corrected immediately, will sub~

stantially prejudice the party's ability to proéect its

interests under this Agreement ox will cause other
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-irreparable injury, such party may request a meeting to be

held betweeh the General Manager of MBTA and the General
Manager-Northeast Region for CONRAIL at a cdnvénient time-
and place within seven (7) working days of the request;
The other party shall forthwith reSpond to the request and
the meeting shall be held within the above time period.

{d) If a Qispute remains outstanding following

'the use of the appropriate method or methods outlined

above, the aggrieved party shall notify the other party in
writing of the nature of the alleged default, the grounds
why the other party is respohsible, and the specific relief
desired. Within ten (10) bﬁsiness days of the receipt of
such notice, such other pafty shall respond in writing and
shall either propose an adequate course of action to cor-
rect such default within a stated period of time, or pro-
vide a detailed objecticn to the grounds listed in such
rotice. In the event that the parties agree on the course
of action pfoposed by the respondiﬁg party, or an alterna-
tiﬁe coﬁfse of action to cofrect such default, the parties
shall cduntersign a letter incorporating such agreed upon
course of action or, where appliéable, shall agree.to an
amendment to this Agreement. 1In the event that such letter
agreeﬁent or amendment is not executed within thirty (30)
days of receipt of such notice {originally sent by the
aggrieved party),.or within such other reasonable period of

time as the parties may agree, the aggrievedipariy,may,
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except as otherwise provided in this Agreement, proceed
with formal methods of dispute resolution ocutlined in Sec-
tion 8.02 or may proceed with other remedies available

under this Agreement.

Section 8.02. Arbitration

(a) Arbitration for purposes of resolving a dis-

pute shall follow exhaustion of the informal procedures

under Section 8.01 and shall be available only at the
option of both parties. If a party elects arbitration and
the other party declines to have the diséute resolvéd by
arbitration under this Section, or if the parties undertake
arbitration and one of the parties unreasonably delays the
expeditious conclusion of same, the aggrieved party may
procéed with other remedies.available under this Agreement.'
(b) If arbitration is undertaken, the matter in
dispute shall be submitted to disinterested arbitrators,
cne of whom shall be appointed by MBTA and the other by
CONRAIL. If the two arbitrators so chosen cannot agree,
they shall select a third, disinterested arbitrator ("neu-
tral arbitrator"). 1In the event that the arbitrators are

unable to agree upon the appointment of a neutral arbitra-

_ tor, the neutral arbitrator shall be appointed, upon the

- application of either pafty hereto and upon reasonable

notice to the other party, by the American Arbitration

A}

association,
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(c). If‘either party claims the arbitrators' deci-
sion is based-upon ar error of law, it may within thirty
(30)—days after receipt of such decision, institute an
B action at law to determine such legal issue. For this pur-
.. pose, the sufficienéy of the evidence ‘to support the arbi-
trators' conclusions of law shall be considered a question
of law. . |

(d) The parties may elect through mutual agree-

ment to have the dispute presented to one arbitrator.

(e) All arbitrations hereunder shall be conducted

in accerdance with the rules and procedures of the American
Arbitration Association unless the parties otherwise agree.
(f) During the pendency of such arbitration pro-

ceedings, the operations to be conducted, and physical

plant to bé used under this Agreement, to the extent that
they are the subject of such controversy, shall continue to

be transacted and used in the manner and form existing pri-

or to the time such controversy arcse, unless the arbitra-

tors shall make 2 preliminary ruling to the contrary.

.

2
l

(g) Each party hereto shall bear the costs and
expenses incurred by ‘it and by the arbitrator it has
appointed under paragraph (b) in connection with such arbi-
tration and both parties shall share équally the costs and
expenses attributable to the services of the single arbitra-

: tor which they may jointly appoint under para§r§ph (@) or .
of the third arbitrator which may be épbointed under

pafagraph (b) .
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ARTICLE 9
DURATION OF AGREEMENT AND DEFAULT . .

Section 9,01. Term

The effective date of this Agreement shall be July
1, 1985, and the term hereof, unless sconer terminated as
proviced below, shall contiﬁue frém that date until Decen-
ber 31, 2015. Thereafter, this Agreement may be'extendéd
for one successive thirty (30) year temm at the election of
& : both parties, provided that both parties execute a written

election to renew not 1ater.than June 30, 2015.

Section 9.02. MBTA Budget Approval

This Agreement is subject to annual budget approv-

al by the MBTA Advisory Board of budgetary provisions for

rail costs or services under Mass. General Laws, Chapter

161A, Section 5(i). In the event that financial participa- .
bk tion by MBTA in costs or services related to any or all of

the Rail Properties is not approved, MBTA shall provide

written notice of same to CONRAIL, which hotice shall speci~
fy the end of the fiscal period for which an approved bud-
'getiékigté; Effective at the end of such fiscal period
(ciiie& for purposes of this paragraph the "Termination
Date”) the piovisions cf this Agreement shall terminate and
shall be null and void and without further effect except

\
Vo . that claims or disputes of the parties with respect to mat-



ters arising under this Agreement prior to such Termination

- Date  shall be governed by this Agreement and except that

CONRAIL may elect to continue to use MBTA Rail Properties
in accordance with such reasonable terms and conditions as
the parties may agree upen in advance of such Termination
Date, pfovided,that such terms and conditions shall include
a provision whereby CONRAIL, on and after such Termination
Date, shall bear the entire risk of damage, loss, liability
or costs associated with such Rail Properties and shall
indemnify and héld harmless MBTA, its employees, agents,
contractor and operating contractors, from any and all lia-
bility, damages, losses, expenses and claims of any kind
whatsoever and however the same shall oééur, including rea~

sonable attorneys' fees, arising with respect to such Rail

"Properties, unless such liability, damages, losses or

‘claims are caused solely by the fault or negligence of

MBTA, its employees, cohtractors or operating contractors.

Section 9.03. Default

{(a) Each of the following shall constitute an
Event of Default under this Agreement:

o (1) Any late payment of compensation under
ART%EiB 6 or other provisions of this Agreement remaining
cutstanding for more than four (4) months; |

(1i) The commencement of any proceeding by

or: aqainst either party which might result in any modifica~
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tion of the obligations of such party hereunder under any
bankruptcy, insolvency or similar law, uhless all of the
opliéations of such party under this Agreement shall have
been duly assumed by a trustee or successor to such party
within sixty (60) days after such proceeding shall have com~
menced;

(iii) The failure to perform any covenant or
obligation pursuant to Sections 4.03 or 5.04,'which fajlure
shall have gontinuea for more than thirty (3C) days follow-
ing the date of the notice sent pursuant to Section
8.01(d); or

(iv) The failure to perform any other cﬁvéf
nant or qbligation in this Agreement, which failure shallj
have continued for more than thirty (3¢) days following the
date cf the notice senﬁ pursuant to Section 8.01(d).

.

(b) If an Event of Defauvlt shall occur, the party-

" pnot in default ("aggrieved party"™), vpon written notice to

the defaulting party, may make a Declaration of Default
hereunder, and may exercise ary or all .of the following
remedies; . | _ |

(1) Tgrmin;te this Agreement by and upon.
sixty. (60) days written notice to the defaulting party;

B (ii) TIf the Event of Default is the failure
of CONRAIL to perform any cévenant or obligation pursuant
to Sections 4.03 or 5 04, MBTA may, upon written notice to
CONRAIL whlch shall be not less than sixty (60) days,
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assume the dispatching, train control and maintenance
responsibilities referred to at said sectiomns, for that
segﬁént of track from Milepost 10.83 to Milepost 21.38, it
being understood that CONRAIL shall pay to MBTA one~half of
the actual labor and material costs, including fringe bene-
fits, overhead and.material additives at the rates therein
certified to be in effect by MBTA's Director of Rail Opera-
tions, incurred by MBTA or its operating contractor to pro-
vide. for such transfer,‘provided that MBTA shall submit a
suitable statement in accordance with the Interstate Com-
merce COQmission Uniform System of Accounts wpich show such
cqéts, and provided further that CONRAIL's one-half share.
of such costs hereunder shall not exceed the amount of
SSO)OOO, as saidlamount may be revised on an anpual Easis
in accordance with the index and procedures specified in
Séction 6.03; .
(iii) Continue this Agreement in effect not-
withstanding the Event of Default and set off against

amounts owed to the defaulting party iny late payments duly

- noticed by the aggrieved partf in the Declaration of

Default; or
’ (iv) Substitute for the remedy described at

. paragraph (iii) above, the remédy described at Paragraph

{i); and
(v) ﬁegardless whether a remedy described

above is exercised, pursue any other remedy at law or in

equity in any court of competent jurisdiction.

60



(c) Notwithstanding any contrary provisions of

Section B.0l(d) or of Section 9.03(a) or (b), if any party

' believes that the other partj is in default regarding a

matter of substantial importance which, if not corrected
immediately, will substantially prejudice the aggrieved
party's ability to protect its interests under this Agree-
ment or will cause other irreparable injury, thé aggrieved
party ray file immediately any and all pleadings which it
deems appropriate before any court of competent jurisdic~-
tion to secure judicial review cf éuéh matter, accompanied
by an‘affidaQit demonstrating the nature of the need for |
immediate relief, without following the provisicns of Sec-
tion 8.01(d} and without waiting for the thirty (30) day
period specified therein or in Section 9.03(a) or (b) to
expire. The parties agree that to the extent permitted By
the rules of procedure applicable to judicial review in the
court or courts in which proceedings under this'Agreement
are invoked, pursuit of judicial review as described in
this Paragraph shall be wiihout prejudice to the pursuit of
cther remedies described in this Section;.including, with-
out limitation, pursuit of judicial relief as to other
issues between the parties under this Agreement.

N ‘{(d)  An Event of Default shall not be waived or

satisfied by failure of a. party to make a Declaration of

_Défault with reépect thereto, nor shall a failure of a par-

" +y to make a Declaratior of Default be considereé a waiver
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of any other remediec available to it under this Agreement

or otherwise.
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ARTICLE 10
ABANDONMENT OF FREIGET OPERATICNS

AND TRANSFER OF PROPERTY RIGHTS

Section 10.01l. abandonment of CONRAIL Rail Properties

{a) CONRAIL shall not file with. the Interstate

- Commerce Commission an application for abandonment of any

of its Réil Properties under this Agreement nor shall CON-
RAIL otherwise agree with any person to transfer or dispose
of any such propertieé or any interest therein without
first providing written notice not less than sixty (60)
cays in advance of same to MBTA.

(b) Ir the event that CONRAIL shall abandcn its
freight operation over any of the Rail Properties listed at

ADDENDUM 2, MBTA may, at its sole discretion and upon writ-

' ten notice to CONRAIL, assume responsibility for and con-

trol of such Rail Properties and may maintain same at its
sole cost and expense, for such period of time as MBTA may
elect, and dﬁring such period MBTA shall not be obligated
to pay the compensation otherwise asseésablé on MBTA with
respect to ;ts use of such Rail Properties under ARTICLE 6.
Excé?ﬁ that MBTA's rights under this Section shall be sub-
jectffo {i) CONRAIL's rights and okligations to transfer
or dispose of Rail Property and (ii) the rights and inter-
ests that may be acquired by a third party if and to the
extent they arise pursuant to 49 U.S.C. Section 10905 or

any similar statute.
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Section 10.02. Transfer of Easements

The parties agree to grant to each other, at a

"closing to be held not later than sixty (60) days following

the date of execution of this Agreement, the rights or
interests deséribed below:

(a) MBTA shall grant.to CONRAIL an easement and
right of first refusal to operate its service over the
Dorchester Branch, MP 0.0 to 9.5; in the. form substantially
equivalent to EXKIBIT 7, attached hereto and incorporated
by reference. A

: fb) CONRAIL shall'grant to MBTA a one~track ease-
ment and right of first refusal to operate its service over
the CGrand Junction Secondary Track, MP 0.0 to 2.7, in the -
form substantially equivalent to EXHIBIT 8, attached hereto
and incorporated by reference

{c) CONRAIL shall convey to MBTA such parcel or
parcels of real property alougAthe Boston and Providence
Main (Shore) Line right-of-way in the town of Mansfield as
may be necessary t& permit MBTA to operate and maintain a
passenger station in Mansfield; in a form substantially
equivalent to EXHIBIT 9, attached hereto and incorporated

by reference.

Section 10.03. Framingham Yard

The parties agree that not later than six (6)
AY

‘months following the date of execution of this Agreement,
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CONRAIL shall lea;e to MBTA;for nominal rent and for-a term
of -one (1) vear the certain two (2) percels of real
property in the Framingham Yard as indicated on the map
attached hereto as EXHIRIT 10 and marked Parcel 1 and
Parcel 2. Said lease shéll include any buildings,
structures or facilities which may be lo;ated thereon,
including signals, steam and water lines, electric powér
vaults and lines, telephones and eimilar facilities. Said
lease shéll alsc include, but not be limited to, the
following provisions:

4 (a). Grant MBTA an option to purchase the leased
parcels during the term of the lease for a price to be ne§o-
tiated in good. faith by MBTA and CONRAIL, which price shall
be the fair market value of such parcels., Notice of intent
to exercise said option shall be given by MBTA not lgss

than six (6) months prior to the expiration of said lease.

It is understood that shculd the MBTA not purchase said

properties, the existing lease will be allowed te expire
and shall not be renewed by CONRAIL.

(b) MBTA will assume full responsibilitf'for pay-
ment of all costs and expenses related to said leased par~
celﬁ’including,.but not limiteé to real estate taxes and
maintenance costs.

' (c) MBTA, at its sole cost and expense, and in
accordance with a plan for the construction of ce;tain

improvements by MBTA on the leased parcels, which plan will
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be prepared by MBTA and acreed to in advance by CONRAIL and

‘made a part of said lease, shall remove all rzil, ties and

other track material chrrently located on the leased par-
cels except those materials vhich are fit and which may be
used in constructihg'new track, and shall place such sur-
plus materials in an area in the'Framingham Yard designated
by CONRAIL and stacked in a condition reasonably acceptable
to CONRAIL for pickup by CONRAIL. It is understood that
such surplus material is the sole property of CONRAIL and
will be disposed of at CONRAIL's discretion.

| (d) MBTA, at its sole cost and expense, in accor-
dance with the aforesaid plan shall provide all labor and
materiéls other than those remaining on the leaéed parcels
as provided above, which are necessary to effect a new
track arrangement agreed to in said plan. _

(e} MBTA, at its sole cost and expense, shall

remove from the leased parcels, in a manner fifst approved
by CO&PAIL, any improvements made on said parcels, subse-

qﬁent to the effective date of the Lease Agreement, and

~will restore the propertv to the condition existing prior

to the effective date of the Lease in the event the sale

‘referred €0 in Sect;on 10.03 {(a} is not closed.

(f) CONRAIL will grant to MBTA an easement over

the east leg of the Wye leading from the Boston Line to

“Framingham North Yard for the purpose of loading\&nd unload-

ing passengers, which easement shall be included in said

lease.
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(g) &all vertical and horizontal clearances on the
leased parcels shall be'approvéd by CONRAIL prior to -con-
struction of any improvements includiné, but not Iimitédb
to, track relocations.

(h) It is further agreed that upon CONRAIL'S

determiriation to relocate its facilities and operations

_presently existing at the parcel of land described

generally at Section 1.02(1) of this Agréement and
identified as Parcel 3 or Exhibit 10, &attached hereto and
made part hereof, CONRAIL will forthwith notify MBTA of
this determination, and MBTA shall have the option to
purchase such parcel by providing written notice.of same -
within sixty (60) days following receipt of notice of
CONRAIL'¢ determination. MBTA's option to pqrchase such
parcel, if exercised hereunder, shall be at a price to‘be
negotiated in good faith by the paities, which price shall

be fair market value of such parcel.

hhkkbthhr kbR k kR
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ARTICLE 11 °
AFFIRMATIVE DUTIES,

REPRESENTATIONS AND WARRANTIES

Section 11.0l. Operating Duties in Regard to Safety

User shall take all reasoqable precautions for the
safety of and shali'provide all reasonable protection to
prévent damage, injury, death drlloss to: all employees
and passengers of the Owner, Owner's operating contractors,
all tracks, bridges and other equipment of the Owner and
all adjoining utilities and other equipment in the Ownerx's
rights-of-way. Unless other&ise'provided by law, User will
be solely responsible to give all notices and comply with
all applicable laws, rules, regulations and lawful orders

of any public agency or authority in connection with its

operetions under this Agreement bearing on the safety of

persons or property or their protection from damage, inju~-

ry, death or loss. Without limitation, this shall include

observance of all safety rules'and regulations administered

by the Interstate Commerce Commission, Federal Railroad

“Administration or Massachusetts Department of Public Utili-

ties. including, for example, the FRA's regulations at 49

CFR Subtitle B, Chapter II; all applicable regulations
regarding the transport of hazardous materials or wastes
prescéibed by the U. S. Department of Transportqyion includ~

ing 49 CFR Parts 171 et seq, and prescribed by the U, S.
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Ervironmental Protection Agency including 40 CFR Part 263;
and all safety rules and other operating procedures of gen-
eral applicability and future effect issued by Owner and
forwarded in writing to User. At Owner's reasonable
request, User shall promptly furnish Owner with evidence
satisfactory to Owner demonstrating User's éompliance with

the above.

Section 11.02. Mutual Representations and Warranties
V.When this Agreement is executed by the parties,
the'parties shall have represented and warranted to each
other that: (a) the parties have the corporate power and
authority ﬁo erter into this Agreement and to carry out
their respéctive ébligations hereunder; (b) the parties'
have taken all legal action necessary to authorize them to
enter into and perform their respective obligations hereun-
&er; {c) entering into and performing this Agreement dces
not violate any staiute, rule, fegulation, order, writ,
injhn&tion cr decree of any court, administrative agency or
govérnmental body, or violate any agreement by which a par-l
ty is bound; (d) there is no knéwn litigation or proceed-
ing pending or threatengd against a party which could mate-
rially or adversely affect the performihée of this Agree--
ment; and (e) the parties have obtained all approvals as

may be required to permit their respective petfo;mance of

‘the obligations of this Agreement.
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Section 11.03. Certain DPuties and Representations

CONRAIL (1) warrants and represents that it has
obtained, on or before the date of execution of this Agree-

ment,. sufficient right, title or interest in CONRAIL Rail

Properties to insure that MBTA shall have and enjoy the

access rights granted to it under this Agreement for the
term hereof; and (2) shall do nothing to forfeit or other-
wise to impair such rights as CONRAIL may have in its Rail
Properties so as to interfere with MBTA's acdess rights

hereunder during the term hereof.
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ARTICLE 12

GENERAL PROVISIONS

Section 12.01. Labor Rights

(a} The User agrees that its entrance upon and
use of the Owner's properties is for its corporate purpose

of providing service pursuant to appropriate authority and

‘that such use does not create or continue any rights on the

part of the .User's employees or its contractors with
respect to any cther current or future use of the Owner's
properties, including without limitation, maintenance, oper-
ation, rehabilitation, and improvement thereof by the Owner
or Owner's contractors. The User shall indemnify, defend,
and hold harmless thé Owner and the Owner's contractors
against any liability arising from any claims or employment
protection rights including without limitation rights or
claims arisinc from the performance of any work for the
User on the Owner's froperties by the Owrer or the Owner's
contractors under this Agreement. '

(b} - Nothing contained in this Agreement shall
require either party to perform any service or take any
action which would violate any term or condition of aﬁy
the@lgurrent labor agreement between the respective parties
and any organization fepresenting any of their respective

employees or applicable to the respective parties by reason

- of 0pération of law,
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Section 12.02, Status As Independent Contractor

In connection with all mainternance or other work

_ performed by META on CONRAIL's account in furtherance of

CONPAIL's freight operation on MBTA Rail Properties under.
Section 5.01 and any other work performed by MBTA on behalf
of CONRAIL under this Aqreément, the parties intend that
the MBTA shall act as an independent contractor and not aé

the agent for CONRAIL.

Section 12.03. Clearing Wrecks -— MBTA Rail Properties

(a) (1) When, as a resuit of CONRAIL's sole use
of MBTA Categcry B Rail Pfoperties, rerailing, wrecking
service or wreckihg train service is reguired, CONPAIL
shall perform or arrange io have performed such.service at
CONRAIL's sole cost ;na expense, including without limita-
tion, removal of dameced equipment, repair and restoration-.
of roadbed, tfack, signals, communication systems and all
other right of way structures. '

(2) In the event that MBTA's sole use of Cate-
gory B Propertiesvresults in the need for wiecking services
as described in this Section, the provisions of Section
12.04(a) shall apply.

{3) In the eﬁent that any joint use of Catego-
ry B META Rail Properties by CORRAIL and MBTA results in
the need for wrecking serv;ces as ‘described in thls

Sectlon, the provxsions of. Sectxcn 12.04 (b) shall apply.
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(b) With respect to incidents on MBTA Category 2
Rail Properties the following provisions sha11 $pp1y:

(1) when, as a result of CONRAIL's sole use
of MBTA Category A Rail Properties, rerailing, wrecking
sexrvice or wrécking train service is required, MBTA, with
the cooperation, assistance, and advice of CONRAIL, shall
have the coption of requesting CONRAIL to perform'such ser-

vice or of performing such service by itself or by its con-

. tractor, all at CONRAIL's sole cost and expense, including

without limitation, removal of damaged eguipment, repair ofl
damaged‘equipment, repair and restoration of roadbed,
track, signals, communicaticn systems and all other right
of way structures.

(2) WwWhen, as ; result of MBTA's sole use of
MBTA Category A Rail Properties, rerailing, wrecking ser-
vice or wrecking train service is required, MBTA, with thé
cooperation, assistance, and advice of CONRAIL, shall have
the option of requesting CONRAIL'to'perform such service at
MBTA's sole cost éné expense or of perfdrming such service
by itseif or by its contragctor, including without limita-
tion, removal of and restoration of roadbed, track, sig-
nals, communication systems, and all other right 6f way
structures, '

{3) When, as a result of joint use of MBTA
Category A Rail Propgrties by MBTA and CONRAIL,‘rerailing,.

wrecking service or wrecking train service ir required, the

73



'
b
i

i

provisions of Section 12.03(b) (1) will apply except that
all costs, including without limitation liability costs,
will be apportioned in accordance with the provisions of
ARTICLE 7. |

(¢) Unless the parties otherwise agree in writ-
ing, all repairs and restorations performed pursuant to
this Section shall be to the condition existing immediately
preceding the wreck.-

(d) All CONRAIL locomotives, cars, equipment,
lading (including loss thereof) and salvage from any such
wreck or derai;ment under the management or control of MBTA
shall remain the property of COﬁRAIL. aAny MBTA .
loccmotives, cars, equipment, lading (including loss there-
of) and selvage involved in 5ucﬁ wreck or derailment shall

remain the property of MBTA.

Section 12.04. Clearing Wrecks =--. CONRAIL Properties

(2) Wwhen, s a result of MBTA's sole use of CON-
RAIL Rail Properties, rerailing, wrecking ée;vice, or wreck-
iné train service is required, CONRAiL promptly shall per-
form or arrange to have performed such service at MBTA's
sole-cost and expense, inclﬁdiné without limitation, remov-
al of daﬁaged ;quipment, repair and restoration of roadbed,
track, €ignals, communication systems and 2)1 other right

of way structures.

b
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(b} When, as a result of MBTA'S and CONRAIL's
joint use of CONRAIL‘Rail Properties, rerailing, wrecking
seryice, or wrecking train service is required, the brovi-
sions of the foregoing paragraph (Section 12.04(a)) will
apply except that all costs, including without .limitation
liability costs will be determined in accordance with the
provisions of ARTICLE 7.

(c) Unless the parties otherwise agree in writ-
ing, all repairs and resfqrations performed pursuant to
this Section shall be to the condition existing immediately
preceding theiQreck. .

(d) All MBTA locomotives, cars, equipment, lading
(including loss thereof) and salvage from any such wreck or
derailwent under the management or éontrol of CONRAIL shall
remain the property of MBTA. Any CONRAIL locomotives,
cars, equipment, lading (including loss thereof) and sal-

. vage involved in such wreck or derailment shall remain the

property of CONRAIL,

Section 12.05. Force Majeure

(a) MBTA will be excused from any cbligation
undex this Agreement where non;performance is occasioned by
the occurrence of unusually severe weather not normally
experienced in Massachusetts, explosion, fire, disaster,
act of God, or any other event which is beyond its

reasonable control including, without limitation, the
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disapproval, in whole or in part, of the MBTA's budget for

its operations or maintenance of, or 6ther‘use cf the MBTA

Rail properties. Except as otherwise provided expréssly in
the Agreement, performance shall be excused only so long és
anéd to the extent that any such event shall prevent perfor-
mance.

{b) CONRAIL will be excused from any nonfinancial
obligations under this Agreemené where non-perfo:mance is
occasioned by the occurrence of unusually severe weather
not normally experienced in Massachusetts, exélosion, fire,
disaster, act of God, or any other.event which is beyond
its reasonable control. Performance shall be excused only
so ‘long as and to the extent that any such event shall pre-

vent performance,

Section 12.06. Notices

(a) Any notices required in this Agreement shall

be sent in writing to the'éarties at the addresses listed

. below, unless either party shall inform the other party in

writing of any change in that addrees:

CONRAIL: Consolidated Rail Corporation
Attn. : Senjor Vice Pfeaident, OPegations
. 1740 Six Penn Center Plaza
Philadelphia, P2 19103-2959 . ’
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.ilj] Copy: General Manager-cbntracts
801 - 1528 Walnut Street
FPhiladelphia, PA 19102~3693

Iy ' Copy: General Manager,

gﬂs . . NortheaSterﬁ Region,

- "R.D. 2, Box 145
Selkirk, NY 12158-9618

MBTA: - Maseachusetts Bay Transportation
Authority .
N attn.: General Manager

10 Park Plaza
Boston, MA (02116

Copy': Director of Railrcad Operations

10 Park Plaza

Doston, MA 02116
f?ﬁ (k) All approvals and consents required under

this .Agreement shall be in writing and signed by an Officer

identified in this section.
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Section 12.07, No-Third Party Rights

This Acreement and each and every provision hereof
is for the exclusive benefit of the parties hereto and not
for the benefit of any third pérty. vNothing herein con-
tained shali be construed or interpreted as creaéing or
increasing any richt in any third person to recover by way
of damaces or otherwise against either of the parties here-

to.

Section 12.08. Headings

All Section headings are inserted for convenience
only ané shall not affect any construction or interpreta-

tion of this Agreement.

Section 12.09. Entire Agreemernt

This Agreement ard the attachments annexed hereto
and integrated herewith contain the entire agreement of the
parties hereto with respect to the matters described in
this Agreement, and supersede ahy and all agreements or
uhderstandings whéther 6:31 or written, between the par-
ties. Howgver,‘nothing in this Agreement shall be deemed
to extinguish CONRAIL's Transportation Easement retained
under the provisions of the January 17, 1973 Deed from the
&rustees of The Penn Centfal Transportaton Company to MBTA

as described in Section 1.02 of this Agreement.

A}
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Section 12.10. Amendments

No term or provision of this agreement may be
changed, waived, discharged, or terminated excepf by an
instrument in writing signed by both parties. to this Agree-

ment.

Section 12.1l. Successors and Assigns

This Agreement shall be binding upon; and inare to
the benefit of the respective successors and assigns of the
parties, including, without limitaﬁion, the successors or
assigns of a party's Rail Properties or any portion theie—
cf. For this purpose, any party hereunder shall enter into
an agreement with any such successor or assign obligating
such successor or assion to all the terms and conditions’of
this Agreement.

any party to this &greement shall remain liable

) jointly and severally with any suécessor or assign for any

event of default or other breach of this Agreement which
cccurred, and any charges or obligation which acciued; pri-
or to the date of the assignment notwithstanding the assump-
tion by the successor or assign of such liabilities, charg-

es,-or obligations."

Section 12.12. Regulatory aApproval

Each party shall have the obligation tq obtain all

necessaiy regulatory and other approvals for it to enter
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into this Agreement, any modification or amendment of this
Agreement, Or to comply with arny of the provisions of this

Agreement. The Owner shall be under no obligation to comply

.with any provisicn of this Agreement if it determines that

such modification or amendmert or proposed action under
this Agreement requires the approval of any regulatory body
unless and until the User provides to the Owner sufficient
evidence that such approval has been obtained or is not

required.

Section 12.13. Records

Both parties shall maiptain appropriate operating
ané accounting records which record the locomotives and
cars and the mileage of same moved by the User on Owner's

tracks. Either party shall have the right, upon reasonable

notice, to inspect, examine and audit all operating and

accounting records and supporting documents of the other

party, including, without limitation, dispatching records,

and all other books and records that relate to the perfor-

‘mance of this Agreement. Nothing in this Agreement shall

be construed as obligating either_pafty to retain books or
recérds'beyond the period specified in regulations of the
Interstate Commerce Commission or of the Federal Railroad

Adrinistration.
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" to this provision.

'Section 12.14. No Representation and Waivers

Except as expressly provided herein, the parties
make no representations or warranties and waive no rights

or remedies.

Section 12.15. Non-Discrimination

The parties shall comply with thé terms and condi-

tions contained in EXHIBIT 11.

Section 12.16. Past Claims

Each party hereby releases the other'from any and
all claims,_disputes, or causes of action, known or unknown
as of the Effective Date, except damages Erising out of
personal injury or death which are subject .to Section
12.17, which arise out of or may be connected in ahy way
with use by either party of any of the Rail Properties.
prior to the Effective Date including, without'limitatioh,
with respect to charges for use or main£enance of sﬁéh
Properties, or with respect to losses to property or
damages with respect to use or maintenance of the . ‘
Properties by either party; provided that claims, disputes
or causes of action arising under separate, formél force
account agreements executed by the ‘parties before the Effec-

tive Date .and after January 1, 1980, shall not be subject

)
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Section 12.17. Past Liabilities

- all éutstanding claims for liability to thi;d pa;-
ties, including passengers and employees of the parties,.
which are not barred by applicgble statutes of limitation,
shall be discharged or otherwise disposed of in accordance
with ARTICLE 7 notwithstanding that the claims arose béfore

the Effective Date of this Agreement.

Section 12.18. vNo Persconal Liability

No recouxrse shall be had by either party for any
¢laim against any officer, director, stockholder, employee
or agent of the other pa}ty alleging personal liability on
the part of such person, unless such claim is based upon

the bad faith, fraud or deceit of such person.

Section 12.19. Effect of Invalidity

In the event that any provision of this.Agreément
is found to be invalid or unenforceable in any respect, the
remaining provisions shall nevertheless be binding with the
same effeét as if the invalid or unenforceable provision
wasf§rigina11y deleted.

.

Section 12.20. Massachusetts Law

This Agreement shall be cénstrued in accordance

with the laws of the Commonwealth of MassachuSefté.x

82



N/

IN WITNESS WHERECF, the parties hereto have execut-

ed this Agreement as of the _ 20th day of NOVEMBER ’
1986. ’
ATTEST:

Aolisd e ARY
ATTEST: .
— e

APPROVAL AS TO FORM:

Vava

General Counsel

CONSOLIDATED RAIL CORPORATION

© MASSACHUSETTS BAY

TRANSPORTATION AUTHORITY

S s

S

BY:
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j ‘ COMMORWEALTH OF MASSACHUSETTS

f Suffolk, ss. Senclon /2 1986

Then personally appeared the above named

g ( e Ao C3'5Z25¢444 as aforesaid and acknowledged
- the foregoing instrument to be the free act and deed of the
;% Massachusetts Bay Transportation Ruthority.
;’ : M ~ :
: ),/»{Aéuu'—:n Z Z—;WL_«
. Notary Public
. My Commission Expires:
3/t fe2
g




. s ) PRy P, .
K . o :
Nl

COMMONWEALTH OF PENNSYLVANIA

Philadélphia,.ss. A el 4T T 1986

Then personally appeared the above named

- -~ - T, e
o L G LD

as aforesaid and acknowledged
the foregoing instrument to be the free act and deed of the

Consolidated Rail Corporation.

o
Notary Pubiig/)7

My Commission Expires:

— ’ — e
e “,.) &

CHARLEE & In < ' %

Wotary Fabue, Prva, Pte {7
My Commrsgra Gva oor pnk. 18 0

"

Ty i
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.- ARDENDUM 1

- . aMBENIRESN: PROPERTIES
== t ¢
Facilityl ~ Location Maintenance2
SBoston Line (B&A M.L.) 0.45 - West End of Cove 0.45 - 1.1 Class III3
Interlocking
Boston Line (B&A M.L.)  Riverside - Framingham 10.83 - 21.38 ' Class 111°
Franklin Branch ' Readville - Franklin, MA ‘0.0 - 18.2 _ Class 111’
Stoughton Branch . Canton - Stougﬁton 0.0 - 4.7 ©  Class Il
East Junction Ind. Track East Junction 0.0 - 0.6 Class II
MA/RI State Line
Readville Yard Sprague St. -~ Overhead Bridge 0.9 - 650' East Class III
Dorchester Branch Tower 1 to Readville 0.0 - 9.11 Class 1I
East Route Main Line Reéding'Jct. to Revere 1.36 - 2.75 . Class II
Interlocking .
1

T s W N

Line Segment, Yard, etc.

FRA Class

e

To be maintained so as to enable passenger train speeds of not less than 60 MPH

To be maintained so as to enable train speeds of not less than 30 MPH

This segment is owned by the Mass. Turnpike Authority {(MTA), in accordance with deed between

New York Central (NYC)(a predecessor of Conrall), dated Decembet 27

{Conrail) a permanent operating easement.
86
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ADDENDUM 1
' MBTA RAIL PROPERTIES
Category B -- Exclusively Used by CONRAIL-
Facility1 Location Milepost Maintenance
'‘Millis Ind. Track Medfield - Clicquot 0.0 - 3.2 Class I
(Formerly Clicquot ) :
Secondary) _
~Dedham Running Track " Readville - Dedham 0.0 - 2.7 Class I
Middleboro Branch Braintree - Campello 0.0 - 11.4 Class II
Neponset Running Track. Milton-Switch Neponset 0.1 - 3.9 Class 1
{(Formerly Milton Secondary)
Plymouth Running Track South Braintree/Plymouth 1.2 - 1.7 Class II
East Junction Ind. Track East Junction 0.6 - 3.7 Class I
MA/RI State Line
Revere Interlocking to 0.0 - 1.85 Class I

ECast Boston Branch
: East Boston

1 Line Segment, Yard, etc.

2 FRA Class
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ADDENDUM 2

CONRAIL RAIL PROPERTIES

10 .-
[RA1 )

Facili;yl Location ‘Milepost 'Maintenance?
Boston Line (B&A M.L.) Cove Control Point - 1.1 - 10.83 Class 1113
Riverside, MA : . .
Boston Line {B&A M.IL.) Framingham, MA - 21.38 - 22.4 Class 1II
Beacon Park Yard Track as designated by the 3.1 - 4.8 Class 11

Conrail employee 1n6charge
of Beacon Park Yard

Holliston Ind. Track . Holliston Wye~East & West 21.2 ' A class 1°
. . Leg ~ Framingham ' ;

Framingham Yard 1500' of track Nevins Yard _ Class 1°

Grand Jct. Running Track Allston - Somerville, MA 0.0 - 2.7 ' Class II°

Franklin Branch Franklin, MA A . 18.2 - 18.8 ~ Class I’

-1

Line Segment, Yard, etc.
FRA Class
To be maintained so as to enable passenger train speeds of not less than 60 MPH.

To be maintained so as to enable train speeds of not less than 15 MPH.
. X

To be maintained by CONRAIL to the standard indicated, provided that;ahyfaééitional cost for’

highway crossing protection circuits required to increase speed aboveg}Q $§ﬂ=and requested by
MBTA will be assumed by MBTA. ‘ . ii 3 ;ﬁ
: L N :
sufficient headroom to allow MBTA equipment to access entry switch to Grand Jct. running
track from .the Boston Line. ’ :
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' described premises:

EXHIBIT 1
(1 of 3)

DEED

CONSOLIDATED RAIL CORPORATION, a corporation of’the
Commonwealth of Pennsylvania, with an office at Six Penn
Center Plaza, Philadelphja, Pennsylvania 19103-2359,
("CONRAIL"), in consideration of . Dollars ($ )
paid, releases to Massachusetts Bay Transportatioh
AButhority, a body politic and corporate created by and
acting pursuant to St. 1964, c. 563, as amended, whose
address is Ten Park Plaza, Boston, Massachusetts 02116, all
its right, title and interest of in and to the following

& LRy Y

REING a part of the premises which the Trustees of the
Property of the , Debtor, by Conveyance Document
No. , dated March 30, 1976, and recorded in- in
Rook at page » granted and conveyed unto
CONRAIL.

SUBJECT, hdwever, to (1) any easements or agreements of
record or otherwise affecting the land hereby conveyed;
(2) any pipes, wires, poles, cables, éulverts, drainage
courses. or systems and their ippurtenances now existing and
reggininq in, on, under, ove;,'across and through the

-hersin conveyed premises, together with the right to
'maiﬁﬁﬁiny repair, renew, replace, use and remove same; and

(3) the state of facts disclosed by survey made by
, dated .

CONRAIL/MBTA
Trackage Rights Agreement



(Tfy ‘ ' EXHIBIT 1
(2 of 3)

IN WITNESS WHEREOF, the said CONRAIL has caused its
corporate seal to be hereunto affixed and these presents to
be executed in its name and on its behalf of John F.
Jaeger, its Assistant Vice President-Real Estate, thereto
i . ) duly authorized, this day of _ a.b, 1986.

‘&; ' SIGNED, SEALED & DELIVERED CONSOLIDATED RAIL CORPORATION
in the precence of us: By:

John F. Jaeger, Assistant ;
Vice President-Real Estate

Attest:

v e

——
S¢

Assistant Secretary




EXHIBIT 1
{3 of 3)

COMMONWEALTH OF PENNSYLVANIA)
‘ ’ ’ . H SSs Philao ’ PA ’ 1986
COUNTY OF PHILADELPHIA ) -

Then personally appeared the above~named John F, Jaeger
and acknowledged the foregoing instrument to be the free
act and deed of Consolidated Rail Corporation, before me.

Notary Public



EXHIBIT 2
(1 of 3)

RELEASE DEED

CONSOLIDATED RAIL CORPORATION, a corporation of the
Commonwealth of Pennsylvania, with an office at 8ix Penn
Center Plaza, Philadelphia, Pennsylvania 19103-2959,
releases to Massachusetts Bay Transportation Authority, a
body politic and corporafe created by and acting pursuant
to St. 1964, .

c. 563, as amended, whose address is Ten Park Plaza,
Boston, Massachusetts 02116, ("MBTA"), in cpnsideratioh of
an Agreement entered into with the MBTA,.dated ’
including the agreement by MBTA pursuant to Section 5.01(e)
thereof to construct the South Station WYE connector), all
its right, title, and interest in, and right to use and
maintain, that certain real property located in the County
of Suffolk within the South Station Terminal area and the
approaches thereto between Mileposts 0.45 and 0.00
including, without limitation, any rights which CONRAIL may
have under an easement granted by the Boston Redevelopment
Authority to the Boston Terminal Corporation, dated July 1,
1965, whether by way of an assighment or by operation of

the Regional Rail Reorganization Act of 1983, as amended,

(45 USC Section 701 et seg). Such real property shall
include all running, side, switching, yard, and interchange
tracks and all signals, steam and water lines, electric
power vaults and lines, telephones, and similar

facilities. BAs part of this release of all interests in
real property, CONRAIL hereby releases any and all rights
it may have to the use of said premises or the operation of

"the facilities related thereto by virtue of any license or

CONRAIL/MBT2
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Trackage Rights Agreement
. EXHIBIT 2
(2. of 3)

contract.with.MBTA .or with any other present or previous
owner or operator of said premises and related facilities.

'The above release is not intended to include the
release of any rights CONRAIL may have to the continued use
of said premises under Section 3.01(d} of the Agreement
between the Pariies, dated -+ and referred to-
apovc. ’

IR WITNESS WHEREOF, CONRAIL has caused its corporate
seal to be hereunto affixe&'and_these presents to be
executed in its name and cn behalf by John F. Jaeger, its
Assistant Vice President-Real Estate, thereto duly

-authorirzed this ) day. of A.D. 1986.

SIGNED, SEALED & DELIVERED CONSOLIDATED RAIL CORPORATION
in the presence of us: By:

JdJohn F. Jaeger, Assistant
Vice President-Real Estate

.- Attest:

Assistant Secretary -



"COUNTY OF PHILADELPHIA

EXHIBIT 2
(3 of 3)

COMMONWEALTH OF PENNSYLVANIA) )
: ss Phila., PA ¢ 1986

Then personally zppeared the above-named John F. Jaeger

" and acknowledged the foregoing instrument to be the free

act and deed of Consolidated Rail Corporation, before me.

Notary Public
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EXHigT 3

Printed 1 USA MU - ‘RENTAL SCHEDULE
' .FOR
UTILITY OCCUPATIONS OF .
CONSOLIDATED RAIL CORPORATION
PROPERTY o

(IN EFFECT JANUARY 1, 1985)
SCOPE.

1. The foliowing are charges for wiras, cables, poies end electrical conduits and for pipe croseings, he’udfnb fonghudinat
occupation, on, over, acroas or under tha Rallroad Company's right of way and property and for attschments to of
occupation of raliroad facitities.

A proportionate additional rental calculated to the neerast doliar shsil be made for any crossing In excess of 200 fest In
fength.

All annuat licanses shall have s clausa Inciudad providing for sn automatic yurly increase or decrease based on the Con-
aumer Price Index outlined in the Agraament.

The total annuai rental for eny one Agreement shall not be less than $300.00.
Note of axcaption:. The charges herein are not intanded to extand to operaling agresmenta covsring use of joint faciiities.

—

o N

oA

The Railroad Company will be reimbursed for;

1. All labor and matenai furnishad by it in connection with the construction, reconstruction, repair, relocstion.or removal, etc.
of any overhe&d or undargrade crossing, or any occupation of its property.

2. The services of such watchmen, flagmen, inspectors or any other empioyess ss may, in the opinion of the Railroad
Company, be necessary to safeguard its interests or to maintain traffic. .

3. The cost of all drawings and angineering lurnished.
4. The cost of sll insurance which may be desmed necessary by the Raliroad Company. (Ses Paga 2)
NOTE: The above costs shail include the cCurrent percentages for overhaad and fringe-benetits.

1]
PREPARATION FEES

The following charges are intendsd 1o cover the cost of brocoulng of papers and other incidents! expanses incurred by
the Railroad Company, and are in additionto the rentais shown hereafter in this schedule.

PUBLIC MIGHWAYS — No charge will be made for the processing of agresments for any overhead or undergrade crossing of
the right of way of the Railroad Company within the limits of any public highway to those holding franchise rights. (See item §
as 10 incidentai charges).

RAILROAD RIGHT OF WAY: Charges wiit be msds as foliows:

1. Wire nhd c:b‘h Crossinga and Longitudine! Occupations over or under Raliroad Company right of way and property:

(8) Not exceeding 300 volts 10 ONe INJIVIIUS! BEIVICE o s vecreecrecessnscsrrsonsssorvosccnressrssreesse $50.00
(D) Al OtheriransVerse CrOSSINDS .. ..1veeuccercorsscrosessssresssssscssssssssescccsaresnsssreoess 200.00
(¢}  Allongitudinal occupmom und .ny apmmﬂt rocardnu of vonaoo NOT prepared on s mnuw printed form,

NOLIBBE tNBN L cuunrn.ctenecivcsscnsetssssvansesvasesscasnssssssessssessocrnscaqesisscossccse S90.00

2. Pipe and Sewer Crossings and Longitudinal Occupations over or under Ralirosd Compeny right of way and property:
(3) Pipsnot excesding 3" inside diameterto ons INCIVIOURI SOIVICE .. ccorivercicrorcsavscscsoscncssesss. $50.00

()  All other transverse crossings ....... S revesssasasraansessss 200.00
(c} Al longitudinal occupations, and eny ngmmom regardiess ol size ot p!po NOT prepared on a ltlnduu printed
form,notfessthan ............ vesaereenin tesesesescs fecnssecns tessensen sevessrnsssssecscsses 35000

-1.
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NOTE: Crossing of right of wey by pipe type cable consisting of one or more high voitege cabies encased in & ates! pips under
inert olf prassure, andior further encesed in a iarger stes! pipe and'the space between the pipes filled with complctod sand
shouid be subject to speciat consideration and esch case handled individualtly,

(e) Spare or unoccupied ducts or pipes, each (When the duct shall be cccupled in the Mun by 8 cable, the snnuat!

rental charge shall govern end the $5.00 charge ceese) ........... teetentesesnnnnas tevenencennanas - $5.00
{)  Ducts or pipes Carrying cONAUCIONS ........cueee i essssetaststtecereninnens Veeststecnnenns NO CHARGE
() Manholes, @8Ch .....vcivvviennncncanvcnasscnscocnsnne Seceerensaraasvssesscsasennancnns tecans 25.00

NOTE: (1} Attachments of wires, cobln. sic. to bridges, buildings, poles of structures of Raliroed Company asubject to
specisl consideration in asch case.

(2} A proportionate additionst rentel calculated to the nesrest doliar sheil be meda for any crossing in excess of 200

{eel.
SECTION C — POLES, TOWERS, GUYS AND ANCHORS

1. smglcwoodonpol'o(pmpolo) ............. veesveenns Veeessaee teenes Seetettteeaseratencarenaannnne veeo. $2000
2. Al other supporting structures other then the ouxmnry taciiitias and :ppurtomneu lsted In items 3, 4, S and 8

below ........ teeesenaseeatecccnnnnas Vs eesececnatantcessasttsessssstessenenes teennans teecessas ves 25.00 o
3. E8Ch Drace. 8tUD POIB OF BNCROT . uuve s rercasesecarsscsssessssersosassecsssccssessessesnaccnsssnnnse 20.00 es.
4. Each guy anchored on or crossing reilroad property ....... tesetscesenccsrascccansscsssccscae tmeesessasnnne 8.00
5. Each span guy wire crossing ........ tetseeescscnestesasaaeseanans Setteceseenteneasinteccnnstcntnatonan 20.00

6. Guys, stubs, enchors and push or pulf braces not definitely required by apecification for the support of 8 croasing pote,
piaced on Rellroad right of way at the requeat of the Raliroad Company, shall be consld-nd 83 & part of the crossing pole
and no charges made therefor.

NOTE The above charges are in addition to the wire or cable occupetion charges provided for in Sections “A” and “B".

SECTION D — PIPES AND SEWERS

1. PUBLIC HIGHWAYS —~ Crossings wholly within the iimita of & public highwey and not supported by or sttached to struc:
tures of the Railroad Company for those hoiding proper iranchise rights. NO RENTAL

2. RAILROAD RIGHT OF WAY AND PROPERTY — Crosaings not oxmdlna 200 teet in length. Annual m\m will be o8
follows:
(8) Circutsr Lines Carrying No Presaure;
$1.00 per inch of inside nominal diameter per plpe
Minimum charge for any one’cressing .......... teessessas tensens tevtesaanns vesaeee tesecsessaassans $100.00
(b} Circuiar Lines Under Pressure and Carrying Non-Flammable, Non-Expiosive or NonCombustible Supporting
Materisls, except Cosl end Water Slurry: 5
$1.50 per inch of inside nominal dlameter per pipe

Minimum chargs for any one ¢ro88iNg cecvvecaaee tesencennsene teeces eeeeeens tetesecesensccnnnans 100.00
{¢) Circular Lines Under Prassure snd Carrying Fhmrmblo. Expiosive or Combustible Supporting Meteriais, axcept Cost
&ngd Water Sturry:
Pipe not exceeding 3” inside nominai diameter
Minimum charge for 8Ny ONB CIOBBING . veevrterotscsccrccecrcnascnsoncnns [ P 100.00
Pipe over 3" inside nominal diameter and not exceeding 12 lnﬂdo diameter .
Minimum charge for any one Crossing ........ccceccececenee [ “eteseteccncencancee teenenes 125.00
Pipe over 12" inside diaineter and not exceeding 24" inside dismeter .
Minimum cherge for any ONe CroasING ...cccveveecenen. tseceescescccasonna cectasecns ceeesne Ceeces 175.00
Pips exceeding 24" in diameter - $6.00 per inch . ) :
Minimum cherge for any one crossing ........ccvvveeee teetsectccccacnne escctccccnese tesecns veeese 300,00
(@ Rartal for noncirculer pipes shall be determined by the diameter of & circulsr pipe having an equivaent cross-”
assctionat grea. . » .

o} ’ Rental for pipe tunnels or other special underground construction shall be subject to apecie! consideration.

(tt  Pipelines carriad over Railroad Company’s property on bridges or other supporta subject to special consideration in
sach case if permitted by Consolideted Rall Corporation's current specificstions.
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0 Spareor unoccupled ducts of pipes. 88Ch POrmiis . ....ooveeernnneannnes veeesecevese Teeetreeivoesnne 125.00
{9) Manholea. splicing chambers Or pull bOXes, 88EN .. .cccvvevrrreeracastarsecns teeste et tenrasnnrenenn 25.00
{(h) An-sdditionas! ciurgo shall be made for uae of Rumo_ld duct fines based on tha vaive of the facility.

NOTE: Charges shown under (f), () and th} are in addition to tha chargas shown under (s) to (e} InClusive.

NOTE: Foroccupstions iess than ona mils in length, tha renta! ahail be & proportionats smount of the above ratas calculated
to the nesrest dollar but ne rental for any wirs, cabls, duct or pipe occupation shall be less than the charge for one-quarter mils
of such occupation. )

SECTION B — ATTACHMENTS

Annuai renlals wiil be charged ss follows when higher rates are not fixed:
1. Attachmaents of eeris! wiras and cabiles 10 polas or other structuras of the Raliroad Company used in wire lins conatruction.

(8) Up to but not including 33,000 volts for sach wire attached to Raliroad Company’s croes-arm Of drecke! ....... $2.00
{®) Up to but not including 33,000 voita for aach wirs attached 1o Licanses's cross-arm or bracket ....... vessanon 1.00
{¢) For asch cross-arm or bracket attached to Raliroed Company’spoles .............. vesescacerressserreans 1.00
{0) Wires of 33.000 voits and over attached to the Raliroad Company’s cross-erms or brackate ... ...... tesveccee 2.00
{e) Wirss of 33,000 voits and ovar attached 10 Licensee’s cross-arma o brackets ............ vevessetsasaae . 180

2. Attachments of serisi wiras snd cables to buildings or other structures.
(s) Each wire or cabis sttached to Raliroad Company's buliding or structures, !nclodmg Raliroad or highway bridges, per
attachment ... ....ccooavevetoacccases sesevesscssesccocne veseee sescscee Cetessoetes svscsssanans ves
3. Attachments of cabis terminals to poles, buildings, or structures Including highway bridges, ralliroad brikiges over
highweys or other bridgea of tha Raitrosd Company.
{s) Esch cable tarminsl, loading coll, transformer or e devics subject to apeclal consideration in each case, but not
S NN .. o.ve.cvrererrecrarssavocssosssascsssscscsonce veevssncscsscanassnnane veestsesaseavae .. 28.00

NOTE: The abova charges are 10 be mada in addition to thoss under Section “A™.

- SECTION C — GUY WIRE CROSSINGS AND OVERHANGING CROSSARMS .
AND POWER WIRES AND CABLES OF POLE LINES OUTSIDE OF
' RAILROAD RIGHT OF WAY -

1. Each guy wire crossing railroad p}opmybut not snchoredherson .......ccvveeees FERTTET S cevess '. cecrees. $3.00
2. Croas-arms ovarhenging railroad property from polas located outsida theraof, ona or mors cross-arms on any pole ..  2.00
3. Powar wiras and cables overhanging Railroad propsrty from polas Jocated outside thereof shall be caicutsted at the ratas

specified in Saction "A™, Psragraphs 1 and 2, and on s proratad basls, dapending upon the number of overhanging wiras,
axcluding ths nautrsl; ground, static or Hghtning wires, but Inno case 9SS haN .. veeeerriiecnrnnnane. .- 185.00 per mile

SECTION D — PIPES AND SEWERS

Annual rentals will be charged as foliows:

1. Circular Lines Carrying No Preasurs;
$1.50 minimum charga per inch of inside nomine! diametar or fraction thereof par 100 fest of occupastion or fraction
thereof. (See item 10 beiow)
2. Circular linas under Prasaurs snd Carrying Non-Flammable, Non-Explosive and Non-c:unbuttblo Supporting Materiats,
excapt Coal and Watar Slurry:
$2.00 minknurm charga per inch of inside nominal diameter per 100 feet of oecupation' ommm therect. (See item 10
below)
3. Circuisr Lines under Presaure and Carrying Fismmable, Explosive and Combustible Suppomng Matulm. and Coal and
Watar Sturry:
$3.00 minimum charps par Inch of inside nominat dismeter per 100 fm of otcupation of fraction thereof, pius s
negotiated figure bssed on volume of product tranaported. (See ttam 10 beiow)

.85
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FORMULA 1

For Rental Where Lineis) is On Utility Structures.
Annuel Right of Way Rental Per Miie = {N x Vx R x U) + (P at § retes)
Where N = Number of scres sublended by power circult ]

Por Mile « S280(A +20)
43580 °

A = Distance betwesn outside conductors in feet.

€ « NESC (Current Edition) buliging clearance In feet (overhead occupations onry).
{Where there are two or more circuits of different or same voitages on the same structures, use A and C for
circult requiting greatest width).

V « Veiue of right of way land in doliars per scre besed upon value of llnd sdjscent to right of wey infleted for increased
- velue of cleared right of way.

‘R = Rental rete of 10 percent in States with no land taxes and 10 percent in States with land taxes.

U = Utility percent usage of tight of wey.
(For one circuit per structure = 50% (0.5), two clrcults = 88 2/3% (0.67), three circults = 78% (0.75), etc.
§ = Scheduled power rate per miie of circult.
First 50 kw = $2.00 per kw.
Next 250 kw = $0.20 per kw.
Next 9700 kw = $0.02 por kw.
Balance = $0.002 to 80171 por kw,
P = Powercepacity of line in kilowatts, (not uppbublo to commaunication lines). For single phase » 0.48 x kilovoits x current
(smpere capacity per conductor), (0.40 = 0.8 {power factor) x 0.8 {utllization or load factor). For three phase = 0.83 x
kliiovaits x current (ampere capacity per conductor) (0.83 » 1.73 x 0.8 x 0.8).

FORMULA 2

For Rental Where Line(s} Is On Ralirosd Structures.

The annual rente! shail be the rental as determined by Formule 1 for use of right of way plua rents! as determined below for use
of structures.

The first psrt of rental should be figured as above except U would equal P/E where P = number of uumy circults on mucturn
involved and E = number of rsiiroad high voltage tircuits plus number of utifity circults (P) plus, In otoctrmod ares, the catenary
syetem Counted as One, Or in non-slectrified territory the tracks or {and ocuntod a8 onie.

Annua! Structure Rental Per Mile = FxB8xDx @
Where F = fixed charges = 25 percent:

B = Preaent dsy repiscement velug of structures permile » LxMx T,
.Where L = Original instalied ledger vaiue per miie.
M = ICC multiplier (latest ICC index for 31 Account less ICC Index on date of installation).
T = Multiplier to inctease (L x M) figure to caicuiated present day replacement vaiue.

D = Depreciated value of structure based on'wo-yu: tife in mm. (1 32 ysurs old D » 0.88).

G = Percent of entirs structure used by utliity bassd upon momaents. Bum of momom: of utliity wites deod by aum of
moments of all wires on structure).

g R e e e 2 e i N e s e L i ez



EXHIBIT 4
(1 of 2)

SPECIFICATIONS fOR CERTAIN IMPROVEMENTS
BY CONRAIL ON BOSTON LINE

(A) CONRAIL will install Continuous Welded Rail (CWR)
on both main line tracks or single main line track where
CWR not presently existing, between milepost 21,38
Framingham and the beginning of MBTA installed CWR at Back
Bay, Boston, in accordanca.with the following:

{1) Rail will be 119%# or heavier section, new or
"fit" meeting AKEA Class I "Recommended Rail Grading
Classification” specifications. '

{2) Rail strings will be joined by field welding or
epoxy glued insulated joints.

{3) Tie plates will be canted and at least
7-1/2" x 13".

- {(4) Turnouts will be .replaced when necessary by

%w_ _ ' " physical condition, and then by a minimum of 127%,

i wherever the rail is replaced with CWR. Turnouts will

%5 : ' be of equal or heavier rail section than the adjoining

' CWR and stockrails will be joined to CWR with field
‘Qeids. Switch points will be the "Sampson" type on the
"through side" of the wayside turnouts and both sides

of crossovers.

- . ~ CONRAIL/MBTA .
o . Trackage Rights Agreement, Effective July 1, 198S.
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(5) In addition to the above, CONRAIL will make such
improvements in accordance with the “Manual for
Construction and Maintenance of Track"™, CONRAIL
publication MwW-4, dated March 1, 13977.

(B) CONRAIL will install Traffic Control System (TCS)
on both main line tracks or single main line track, where
nct presently existing, between milepost 21.38 Framingham
and milepost 0.45 Boston.

{1) TCS new installations will be controlled from same
dispatcher location as existing, unless Division

headquarters is chandged and then the location would be
that of new Division headguarters. '

(2) Signal aspects will be the same and signal
equipment will be similar and compatible with the

. . Commonwealth of Massachusetts funded TCS installed on -
o ~ track 2 in 1981,
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EXHIBIT 5
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SPECIFICATIONS FOR IMPROVEMENTS PERMITTING CERTAIN
OPERATING SPEEDS ALONG BOSTON LINE

() Except as provided in Paragraph.B, below, CONRAIL
will make improvements between Milepost 4.5 in Allston and
21.38 in Framingham such tbat curves will be elevated for
not less than 60 MPH operation, in accordance with the
following:

(1) Design underbalance shall not exceed 1-1/2" Eu.
without MBTA approval., Such approval will not be
unreasonable withheld.

{2) Spiral lengths and runoffs will be in accordance:
with AREA Standard Practice recommendations or approved
by the MBTA. Such approval will not be unreasonably
withheld. '

(B) The 2°59' curve between Milepost 10 and 11 will be
elevated for 55 MPH operation at 1-1/2" Eu.

(C) Between Milepost 4.0 in Allstorn and Back Bay
Station, CONRAIL will improve and maintain as necéssary so
that. operating speeds will be not less than those in effect

_ per the CONRAIL Employee Timetable, effective December 1,

19845
ik

CONPAIL/MBTA ‘
Trackage Rights Agreement, Effective July 1, 1985
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EXBIBIT 6
(1 of 2)

SPECIFICATIONS FOR PEDESTRIAN BRIDGES AT CERTAIN

. LOCATIONS ON BOSTON LINE

Pedestrian Bridges will be installéd at Wellesley Farms,
Vellesley Hills and West NWatick, in accordance with the
following:

(1)

(2)

(4)

e

Bridges furnished by Conrail will be used, but
will be suitable for PeGestrian use.

Will be installed in conformance with applicable
laws provided that MBTA shall indemnify and hold
harmless Conrail for any liability, claims, _
expense or cost arising out of the failure of such
bridge as installed to meet the reguirements of
law with respect to access By handicapped persons.

Pedestrian bridges, when installed, will be

considered property of MBTA for purposes of
maintenance and liability. '

Conrail will furnish and install Pedestrian
Bridges complete at Wellesley Hills and Wellesley
Farms Stations at their sole cost and expense, and
will notify MBT2A in writing immediately upon
completion of such installation.

 CONRAIL/MBTA

Trackage Rights Aareement
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EXHIBIT 6
{2 of 2)

MBTA will furnish the Pedestrian Bridge at West
Natick .Station, complete, at its sole cost and
experise, Conrail will furnish foundations and
piers and install the West Natick Pedestrian
Bridge at its sole cost and expense.
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EXHIBIT 7
(1 of 7)

EASEMENT AND RIGHT OF FIRST REFUSAL -

DORCHESTER ERANCH

Massachusetts Bay Tranqurtatién authority, a body poli-
tic and corporate created by, and acting pursuant to, St.
1964, c. 563, as amended ("MBTA"), grants to Ccnsolidated
Rail Corporation, a corporation of the Commonwealth of
Pennsylvania, established pursuant to Title III of the

" Regional Rail Reorganization Act of 1973, as amended

("CONRAIL")}, in consideration of the exchange of an .
easement and right of first refusal from CONRAIL to MBTA in
and to the land commonly known as the Grand Junction
Secondary line located in the Counties of Suffolk and
Middlesex, the perpetual, non-exclusive easement to use for
freight rail service purposes (including maintenance and
constructior as well as operations) the following described
premises.

The land of the line of railroad known as the
Dorchester Branch located in Boston, County of Suffolk and
in Dedham, County of Norfolk, between Mileposts 0.0 and.9.5

‘as shown on the Valuation Map recorded in Suffolk Registry

of Deeds, Book ____, Page ____, together with all running,
int§§§h§nge, switching, and side tracks (except privately
ownggiiﬁduétrial side tracks), and all signals, utility
lines, drains, and othef facilities used in connection with

CONRAIL/MBTA ) '
Trackage Rights Agreement : ’
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the operation, maintenance and construction of the
Dorchester Branch (hereafter called “the tracks and related

facilities”), being the same premises described in . . .

MBTA expressly reserves its rights as Owner of the

- premises, including, without limitation, the right to use

the premises (including for purposes of mgintgnance and
construction as well as operations) (i) in common with
CONRAIL's freight rail easement hereundexr for railrocad
purpeses and (ii) exclusively for other transportation or
communications.purposes.

top 40

Except as may otherwise be agreed by the parties in
writing, in which case said Agreement, if recorded, shallﬁ
govern during the term thereof to the extent inconsistent
with this easement, the following provisicns shall govern
the exercise of the parties' rights and obligations hereun-
der: '

(1) MBTA shall have the right to perform any or all of
the following activities with respect to the use of the
premises for rail purposes: (a) dispatching of trazins and
clearing of wrecks; and (b) maintenance, repair, reconstruc-
tion, alteration, and improvement of any kind to the prenmis-
es necessary-for rail operations; provided, that should it
fa;%?tQ:do 8o, CONRAIL may, in accordance with such plans
asﬂﬁii:be approved in advance by MBTA, which approval shall
not be unreasonably withheld, perform such activities.

(2) The scheduling and movement of passehger trains
shall take-precedence over all other train scheduling and
movement, '



EXHIBIT 7
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(3), MBTA agrees not to convey thé fee interest or a
leasehold interest recordable under Massachusetts law or
any interest substantially equivaleht to same, in the
premises or any portion thereof, to anydne other than CON-
RAIL without first offering in writing to convey the same

- to CONRAIL and any such conveyance in contravention of this

provision shall be void. Such offer to CONRAIL shall be

for terms and conditions which are not less favorable than
those propesed by MBTA for conveyance to a party other than
CONRAIL. The terms of such offer to CONRAIL shall provide

.that a closing shall take place one hundred twenty {(120)

days from the date of the offer with the place of closing
at the Suffolk Registry of Deeds. Conveyance shall be
effectuated by a good and sufficient quitclaim deed or
other legally sufficient instrument as appropriate.

CONRAIL shall have up to the time of closing as set forth
in the offer to accept or reject the offer made by MBTA.

If the terms of any offer made to anyone other than CONRAIL
materially change, CONRAIL shall be given a reascnable |
opportunity after notice in writing of such change to
accept or reject the changed offer., 1If CONRAIL accepts.the

‘changed offer, the original offer to CONRAIL shall be amend-

ed to reflect the terms of the changed offer, and the clos-
ing time shall be extended a reasonable period by notice in
writing sent by MBTA to CONRAIL. ‘

=

(4} . All uses of the premises reserved to MBTA hereun-

" der shall be performed in a manner which does not interfere

unreasonably with the easement granted to CONRAIL; and simi-
larly all uses of the premises by CONRAIL under this ease-
ment shall be performed in a manner which does nbt

interfere unreascnably with the rights reserved to MRTA
hereunder.
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Without limitation of MBTA's rights as owners of the
premises,-nothing in this easement shall be construed to
granf_to CONRAIL a right to approve actions by MBTA affect-
ing the premises, including, without limitation, altera-
tions and improvements thereto, relocations of tracks or
other faciiities, installation of privately owned
industrial sidetracks, use of air or subsurface rights for

" development or other purposes, and granting of éasemen;s
 for utilities and crossings, provided that MBTA shall keep

CONRAIL reasonably informed of those actions affecting

CONRAIL's use contemplated hereunder and that such actions
ghall not unreasonably interfere with the easement granted
to CONRAIL. '

Notwithstanding the termination of commuter rail ser-
vice by MBTA on the premises, it is hereby confirmed that
this easement shall continue for rail freight service and
any sale or other transfer of the premises by MBTA shall be
made stbject to such easement except as provided below.

CONRAIL méy surrender the easement as to any poffion or
all of the premises at any time by delivering to MBTA a
release in recordable form describing the premises or
portion'theréof being surrendered. )

-In the event CONRAIL ceases to use the premises or
obtains a certificate of abandonment for all rail freight
service on the premises from the interstate Commerce Commis-

. sion, this easement, and right of first refusal, includzng

all rights by CONRAIL to use the premises, shall

_ terminate. In such event, CONRAIL shall at the\wfitten

request of MBTA deliver a release in recordable form
evidencing the termination of this easement. Failufe by



EXBIBIT 7
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CONRAIL to provide such a release shall not in any way
affect the termination of the easement as provided above.

. It is understood that for purposes of this paragraph,

cessation of use shall not be deemed to include a
short-term interruption in usage ‘occasioned by the
occurrence of unusually severe weather not normally
experienced in Massachusetts, explosion, fire, disaster,
act of God, or other event which is beyond CONRAIL's
reasonable control, R
The easement is granted subject to, and with benefit
of, existing easements and restrictions of record. Any
interest in tracks, signals, utility lines, é&rains, and
other facilities as refexred to above is granted “as is",’
anéd MBTA makes no warranty, eéxpress or implied, with _
respect thereto, as to merchantability, fitness or other-~

wise,

all of the terms of this grant of easement shall bind
and inure to the benefit of MBTA and CONRAIL and their
respective legal representatives, successors, and assigns

forever.
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Executed as a sealed instrument this day of
. 188_. ’

MASSACHUSETTS BAY TRANSPORTATION
AUTHORITY
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COMMONWEALTH OF MASSACHUSETTS

- Suffolk, ss. | o . 198_
. Then personally appeared the above named ’
i as aforesaid, and acknowledged the foregoing

. to be the free act and deed of the Massachusetts Bay Trans-
vy portation Authority.

Notary Public

My Commission Expires:

e
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EXHIBIT 8
(1 of 7)

EASEMENT AND RIGHT OF FIRST REFUSAL
GRAND JUNCTION SECONDARY TRACK

Consolidated Rail Corporation, a corporation of the
Commonwealth of Pennsylvania, established pursuant to Title
I1I of the Regional Rail Reorganization Act of 1973, as
amended ("CONRAIL"), grants to Massachusetts Bay
Transportation Authority, a body politic and corporate
created by, and acting pursuant to, St. 1964, c. 563, as
amended (*MBTA"), in consideration of the exchange of an
easement and right of first refusal, from MBTA to CONRAIL
in arnd to the land commenly known as the Dorchester Branch
line located in the Counties of Suffolk and Norfolk, the
perpetual, non—exciusive easement to use for passenger rail
service purposes (including maintenance and construction as
well as operations) the following described premises.

The land of the line of railroad known as the Grand
Junction Secondary located in Boston, Ccunty of Suffolk and
in Cambridge and Somerville, both within County of
Middlesex, between Mileposts 0.0 and 2.7 as shown on the
Valuation Map recorded in Suffolk Registry of Deeds, Book
,'Page -+ together with all running, interchange,
switching, and side tracks (except privately owned
industrial side tracks), and all signals, utility lines,
drains, and other facilities used in connection with the

‘cperation, maintenance and construction of the Grand Junc-

tion Secondary (hereafter called "the tracks and related
facilities"), being the same premises described in . . .

CONRAIL/MBTA ,
Trackage Rights Agreement
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CONRAIL expresslyvreser§es its rights as Owner of the
premises, including, without limitation, the right to use
the premises (including for purposes of maintenance and
construction as well as operations)' (i) in common with
MBTA's passenger rail easement hereunder for railroad
purposes and (ii) exclusively for other transportation and
qommunication purposes.

Except as may ctherwise be agreed by the parties in
writing, in which case said agreement, if recorded, shall
‘govern during the term thereof to the extent inconsistent
with this easement, the following provisione shall govern
the exercise of the parties! rights and obligations hereun-
der:

(1) CONRAIL shall have the right to perform any or all
of the following activities with respect to the use of the
prenises for rail purposes? (a2) dispatching of trains and
clearing of wrecks; and (b) maintenance, repair, reconstruc-
tion, alteratidn, and improvement of any kind to the premis-
es necessary for rail operations; provided, that should it
fail to do so, MBTA may, in accordance with such plans as
may be.approved in advance by CONRAIL, which approval shall
not be unreasonably withheld, perform such activities.

" (2) The scheduling and movement of passenger trains
shall’ take precedence over all other train scheduling and
movements. o

{3) CONRAIL agreeé not to conﬁey the fee interest or a
: leasehold interest recordable under Massachusetts law, or
any interest substantially equivalent to same, in the

. pfemises or any portion theréof, to anyone other than META
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without first offering in writing to convey the same tc
MBTA and any such conveyance in contravention of this
provisicn shall be void. Such offer to MBTA shall be for
"terms and conditions which are not less favorable than
those proposed by CONRAIL for conveyance to a party other
than MBTA. The terms of such offer to MBTA shall provide
that a closing shall take place one hundred twenty (120)
days from the date of the offer with the place of closing
at the Suffolk Registry of Deeds. Conveyance shall be
effectuated by a good and sufficient quitclaim deed or
other legally sufficient instrument as appropriate. MBTA
shall have hp to the time of closing as set forth in the
offer to accept or reject the offer made by CONRAIL, 1If
the terms of any offer made to anyone other than MRTA
materially change, MBTA shall be given a reasonable
opportunity after notice in writing of such change to
accept or reject the changed offer. If MBTA accepés the
chanced offer, the original offer to MBTA shall be amended
to reflect the terms of the changed offer, and the closing
time shall be extended a reasonable period by notice in
writing sent by CONRAIL to MBTA. ’

(4) All uses of the premises reserved to CONRAIL here-
unéer shall be performed in a manner which do not interfere
unreasonably with the easement granted to MBTA; and similar-
ly 211 uses of the premises by MBTA under this easement
shall ‘be performed in a manner which do not interfere unrea-
sonably with the rights reserved to CONRAIL hereunder.

Without limitation of CONRAIL's rights as owners of the
premises, ncthing in this easement shall be construed to
grant to MBTA a right to approve actions by CONRAIL affect-
ing the premises, including, without limitation, altera-
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tions and improvements thereto, relocations of track or
other facilities, installation of privately owned
industrial sidetracks, use of air or subsurface rights for

.development or other purposes, and granting of easements

for utilities and crossings, provided that CONRAIL shall
keep MBTA reasonably informed of those actions affecting

"MBTA's use contemplated hereunder and that such actions

shall not unreasonably interfere with the easement granted
to MBTA.

Notwithstanding the termination of freight rail service
by CONRAIL on the preﬁises, it is hereby confirmed that
this easement shall continue for passenger rail service and
any sale or other transfer of the premises by‘CONRAIL shall
be made suvbject to such easement except as provided below.

MBT2 may surrender the easement as to any portion or
all of the premises at any time by delivering to CONRAIL a
release in recordable form describing the premises or por-
tion thereof being surrendered.:

In the event MBTA ceases to use the premises, this ease-
ment and right of first refusal, including all rights by
MBTA to use the premises, shall terminate. In such event,
MBTA shall at the written request of CONRAIL deliver a
reléase in recordable form evidencing the termination of
this easement. Failure by -MBTA to provide such a release
shall not in any way affect the termination of the easement
as provided above., It is understoed that for purposes of
this paragraph, cessation of use shall not be deemed to
include short-term interruption of usage occasioned by the
occurrence of ﬁnusually severe weather not normally
experienced in Massachusetts, explosion, fire, disaster,
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act of God, or other event which is beyond the MBTA's
reasonable control.

The ezsement is granted subject to, and with benefit
of, existing easements and restrictions of record. 2any
interest in tracks, yafds, signals; utility lines, drains,
and other facilities as referred to above is granted "as
is", and CONRAIL makes no warranty, express or implied,

) with respect thereto, ac to merchantability, fitness orx
: %; . otherwise.

all of the terms of this grant of easement shall bind
© apd inure to the benefit of MBTA and CONRAIL and their
respective legal representative, successors, and assigns

forever.
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Executed as a sealed instrument this day of
, 198_. '

. CONSOLIDATED RAIL CORPORATION

i
[
£
i
{
:
i
i
H
i 1
.- ;

-
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COMMONWEALTH OF MASSACHUSETTS

suffolk, ss,. : e 198_

Then personally appeared the above named '
as aforesaid, and acknowledged the foregoing to

be the free act and deed of the Consolidated Rail Corpora-
tion.

Notary Public

My Commission Expires:
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DEED

CONSOLIDATED RAIL CORPORATION, a corporation of the
Commonwealth of Pennsylvania, with an office at Six Penn
Center Plaza, Philadelphia, Pennsylvania 19103-2959
("CONRAIL") , releases to Massachusetts Bay Transportation
Autheority, a body politic and corporate created by and
acting pursuant to Sé. 1964, c. 563, whose address is Ten
bPark Plazz, Boston, Massachusetts 02116 ("MBTA"), in
consideration of én Agreement entered into with the MBTA,
dated . all its right, title, and interest in,
and right to use and maintain, that certain real property’
lJocated in the County of Bristol, and being described as
follows: '

BEING a part of the premises which + by
Conveyance, dated » and recorded in .
in Book at Page r granted and conveyed unto
CONRAIL.

Such real property shall include all running, side,
switching, yard, and interchange tracks and 21l signals,
steam and water lines, electric power vaults and lines,
telephones, and similar facilities necessary to the
operation of the Mansfield passenger station, including,
without limitation, the platform and parking lot.

IN WITNESS WHBEREOF, CONRAIL has caused its corporate
seal to be hereunto affixed and these presentk_to‘be

A

'CONRAIL/MBTA
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executed in its name and on its behalf by dohn F. Jaeger,
its Assistant Vice President-~Real Estate, thereto duly
authorized this day of aA.D. 1986.

SIGNED, SEALED & DELIVERED CONSOLIDATED RAIL CORPORATION
in the presence of us: By:

John F. Jaeger, Assistant
Vice President-Real Estate

Attest:

assistant Secretary
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EXHIBIT 11
{1 of 2)

NONDISCRIMINATION AND AFFIRMATIVE ACTION

The parties, for themselves, their agents, contractors,

.successors or éssigns, do hereby agree, as a part of the

consideration of this Agreement, as follows:

(1) The Use shall not discriminate against any
employvee or applicant for employment because of race,

‘religion, color, sex, physical handicap or national origin,

and shall take affirmative action to insure the applicants
are employed and employees are treated during their
embloyment without regard to the factors described above.
Such action shall include, without limitation, employment
upgrading, demotion or transfer; recruitment, or
recruitment advertising; layoff, or termination; rates of
pay or other forms of compensation; ané selection for
training, including apprenticeship.

(2) In the event that facilities are constructed,

maintained or otherwise operated, whether by Usexr or Owner,
"on Rail Properties under this Agreement, for a purpose for

which a United States Department of Transporfation program
or activity is extended or for énother'purpose involving
the provision of similar services or benefits, the parties

.shall construct, maintain and operate such facilities and

services in compliance with all other requirements imposed
pursuant to Title VI of the Civil Rights Act of 1964, Title

CONRAIL/MBTA
Trackage Rights Agreement
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49, Code of Federal Regulations, Part 21 {(Nondiscrimination
in federally-assisted DOT programs), as such Act or
regulations may be amended from time to time.

(3) The parties shall comply with any and all laws,
rules or regulations which may be applicable thereto in
cornection with nondiscrimination and affirmative action.
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SECTION - X

LABOR SURCHARGES

A.

To all items of labor, except those chargeable to )
"Administration Functions,™ add the following percentages for
supervision, administration (includes accounting, legal,
management information, personnel, etc.) and use of tools, to

.. amounts properly chargeable under Interstate Commerce
" Commission Classification.

1, To "Maintenance of Way & Structures® accountsS,.:.....31.28%
2. To "Maintenance of Equipment® accounts {see Section IV,
where applicable)..ceccccccccccsascscnscasansssssnncee3?.67%
3. To "Transportation Rail-Line™ ACCOURtS..cceccescensssl8.82%
4. To .Non-contt‘ct Labot'..."...'...'...-'...‘........-.3.64‘

When necessary to sub-divide the surcharges in Paragraph A
among the labor surcharges, the following should governs

Supervision Administration Use of Tools

1. M. W. & 5. 24.03» 3.64% 3.61%

2. M. of E. 30.42% 3.64% 3.61%
3. Transp. Rail Line 15.18% 3.64% -
4. Non-Contract Labor - 3.64% -2

Non~Contract Labor Charges:s

a. Maintenance of Way and Structures . -

Charges will be made for salary costs plus the
administrative additive for services of Engineering
Department employees such as Design Engineers, Draftsgien,
and survey parties or any other officers performing
service in the office or field, Eolely in connection with
a particular project or facility.

b. Maintenance of Egquipment

Charges will be made for salary costs plus the
administrative additive for services of Maintenance of
Equipment employees such as Mechanical Superintendents,
Shop Managers, General Foremen, and Foremen and/or
aixilar officers or supervisors performing service solely
in connection with a particular project or facility.



C.

¢. Transportation

Charges will be made for salary costs plus the
admninistrative additive for services of Transportation
Department employees such as Managers, Assistant
Managers, Superintendents, Assistant Superintendents,
Trainmasters, Assistant Trainmasters, Road Foremen of
Engines, Assistant Road Poremen of Engines and/or similar
officers and supervisors performing service solely in
connection with a particular project or facility.

A charge of $10.00 per month, without surcharge, shall be made to
Joint Account, for each interlocking plant, to cover entire
expense of ‘inspections regularly made by traveling inspectors or
attaches of the signal engineer's office, whose time is not a
direct charge to the maintenance of the plant. Cost of repairs
shall be included in Joint Account.

In Addition to the arbitrary, cost of inspections and tests
shall be included in Joint Account when the -work is performed
by Signalmen, Maintainers, Testmen, Inspectors (whether from
Division Forces or General Office), Maintenance Foremen or
other employees below the rank of Signal Supervisor.

The appropriate percentages specified in Paragraph E,
Composite Percentages, are applicable to gross wages to sffect
recovery of out-of-pocket costs for the following items of
expense: .

1. Vacation Allowance -
2. Paid Holidays

3. Railroad Retirement and Unemployment Insurance Taxes
4. Supplemental Pensions

§. Health and Welfare Benefits

Note ) - The percentages for Railroad Retirement and Unemploydent

insurance Taxes and Supplementzl Pensions are applied to
gross wages, vacation and paid holiday allowances. All
other percentages appl;ed to gross wages only.

Note 2 - The percentages representing vacation sllowance and/or

Paid Holidays will not be added when bills include
actual Vacation and/or Holiday payments.

COMPOSITE PERCENTAGES:

when labor surcharges covered by this schedule are applicable,
the following composite percentages will be used vhen
appropriate. 1In other cases, the individual percentages will
be applied: N

A}

- a. To direct MWES labor subject to the following percentages:

ACttal LabhOTY ivecvcncccssvovsscccsncacsass$100.00
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. Note:

1. Vacations 7.69% 0f $100.00...cccsccvccvcccccceed 7.69
2. Paid Holidays 3.94% Of $100.00...ccccesvccocecse «+3.94
3. R.R.Ret. & Unempl. Ins. Taxes 24.03% of $111.63 26.82
4. Supplemental Pensions 1.03% of $111.63 , 1.15
S. FHealth & Welf. & Grp. Life Ins. 10.35% of

sloo.oo....l.‘....l...l.......'..l.....'...l.....lO.Js
6. Supervision, Admin. & Use of Tools 31.28% of

sloo oo.'.......‘.......l'......'.........l......31 28

8l1.23

The composite percentage is 81.23%

To direct MofE Iabor'subject to the following p;rcentaQesz
Actual La.bot.........-..........-...-...3100.00

1. Vacations 7.69‘ of 3100.00....-.3.............os 7.6%
2. . Paid Holidays 3.94% O0f $100.00cccecccccccsccsccveccel.f4
3. R.R.Ret. & Unempl. Ins. Taxes 24.03% of $111.63 26.82
4. Supplemental Pensions 1.03% of $111.63c¢ceccccccccel.ll
S. Health & Welf. & Grp. Life Ins. 10.35% of

3100.00.-d..,---.--...---.o.-.-........o...-.....10.35
6. Supervision, Admin. & Use of Tools 37.67¢ of

3100.00...d-..........................;....-.....37.67

‘ 87.62

The composite percentage is 87.62%

To direct T~RL labor subject to the following percentages
(Including holidays):
ACtual LabOT.ccceoesoscaccccscsacsssscncsces$100.00

1. Vacations 7.69% Of $100.00c.ccvceccccccsccvcacced 7.69
2. Paid Bolidays 3.94% Of $100.00.ceecccccccccacrcceasia®d
3. R.R.Ret. & Unempl. Ins. Taxes 24.03% of $111.63..26.82
4. Supplemental Pensions 1.03% 0f $111.63cceveececcerl.15
5. Health & Welf. Grp. Life Ins. 10.35% of $100.00 10.35
6. Supervision & Admiuistration 18.82% of $100.00...18.82

68.77
The composite percentage is 68.77% . -

To direct T-RL labdr subject to the following percentages
{(Excluding holidays):
Actual Labor............................3100 00

1. Vacations 7.69% of $100. 00....;........-.......3 7.69
2. R.R.Ret. & Unempl. Ins. Taxes 24.03%
of $107 69-...-o..c...-oooooo.cooo.ocoobooo0000.'25-88
3. Supplemental Pensions 1.03% of $107.69%9..cccccocceelasll
4. Health & Welf. .& Grp. Life Ing. 10.35%
’ of $100. 00............-.......................-..10 35
§. Supervision & Administration 18.82%

Of 3100 oo.........o............................ols 82
63.85

.- The composite pe:centage is 63.85%

Add 1.14% to direct MwssS labor and 1.30% to direct MofE
labor to cover cumpany paid supplemental sickness

_insurance.
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SBECTION -~ IXI

MATERIAL

To the invoice price of all items of material, fuel and

supplies used except treated ties, treated lumber and fuel for
locomotives, add 15% to cover supervision, store expenses,
inspection, accounting, purchasing, handling and transportation to

" point of use or point from which handled by work train.

In all cases of salvage credit allowed in connection with
maintenance of operation, there shall first be deducted 15% to
cover expenses in connection with accounting, handling, and
transportation of such salvaged material. The deduction of 15%
covers the handling of the material from the point where it is
released to the storage point, however, handling incurred
subsequent to the storage of the material at the concentration
point is not covered, and is not a proper charge to Joint Account.
The cost of handling salvaged material on joint tracks or
facilities, is a proper charge to-Joint Account.

When material used is hauled in excess of 350 miles, a further
allowance of 5 cents per net ton mile for such excess nmileage
shall be included in addition to the 15% mentioned in Paragraph A;-
likXewise, when material released is hauvled in excess of 350 miles,
a further allowance of 5 cents per net ton mile.for such excess

mileage shall be deducted in addition to the 15% provided in

Paragraph B.

A reduction of 5% -from secondhand rail and 10% from scrap rail and.
scrap other track material (OTM) shall be made from pattern weight
when applied or released from joint tracks. The scale weight of
scrap released may be used.

When a non-joint track breaks out of a joint track and-unless
in viclation of contractual provisions, Jjoint track shall be
charged with 50% of the cost of the labor and material to
repair or renew the turnout. The material considered as a
part of the turnout is the frog, switch, guard rails, guard
rail clamps, switch stand, switch lamps, switch ties and
ballast and track fastenings. The cost of rail shall be
charged 1008 to the joint or non-joint segment of track as the
case may be. The cost of labor shall be charged to the Joint
Account on the same basis as material. MWork train services shall
be charged to the Joint Accoint on the same basis as labor.

Separation of material as between track and signal shall be
based on the accounts to which the material is charged under
the I.C.C. Classifications, that is, material charged to
Investment Accounts "Ties," and “Other Track Material,®
Maintenance Accounts "Ties,” and "Other Track Materijal,” shall
be classed as track material and charged to the road to whose
track structure it is applied. Signal and interlocker
material, and material for highway protection when part of the
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jJoint interlocking plant, charged to Investment Account “Signals
and Interlockers” and Majintenance Account “"Signals and
Interlockers™ shall be classed as signal and interlocker material
and charged to the roads on basis provided in the contract. Labor
charges shall be divided on the same basis as material charges.
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SECTION -~ IIX

TREATED TIES AND LUMBER:

Such elements of cost, as are not included in our book price of
treated material shall be added thereto for billing purposes, and to
this total shall then be added 15% to cover supervision, store
eéxpenses, inspection (except field inspection), purchasing, accounting
and transportation over our line to point of use or point from which
handled by work train, with a further allowance of 5 cents per net ton
mile for the haul on ties and lumber to and f£rom the treating plant
over our line in excess of 350: miles.

(I 1T Y A i 11 1 f 1 3 1 1 1 2 3 3 2 3 1 2 2 4 £ 2 32 2 1 3 3 2 31 2 ;S 1 2 2 3 & 2. 2 & 2 2 2 2 L B 2 3 2 2 4 2 & 1 1 2 ]
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SECTION. - IV ‘ : - '

REPAIRS AT SHOPS

A. When repair work is performed by our Mechanical Department in
shops (including manufacturing shops), oxr enginehouses, where
we account for overhead through shop expenses as defined by
"the I.C.C. and where the plant facilities are not jointly
owned or included in the valuation on which the tenant pays
rental, taxes, etc., apply surcharge of 100%.in lieu of the
37.67% surcharge specified in Section-I to direct labor to
cover shop expenses, interest, repairs, depreciation,
insufrance and taxes on the plant, as well as all other
overhead and indirect expense,

B. The 100% surcharqe does not apply to work performed by shop
. employees away from such shop points, or to work, other than

repairs; done at enginehouses such as preparation, c¢leaning
and similar work in connection-with dispatchments, or to
repaita ‘of freight or passenger cars made under A.A.R. Rules,
or to such work as car inspection, car cleaning, coupling and
uncoupling of trains, etc. In these instances, shop expense
is not a proper charge to Joint Account; the percentages
provided in.Sections I and II will apply. )

C. The 100% surcharge does not include any expense outside of the
" shops but is in lieu of percentage provided “in Section I insofar
as labor expended in the shops is concer;ed.
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The billing carrier should be compensated for the handling and

‘transportation of material released from 2 joint facility to

the scrap dock or shop where repairs are made and also from
shop where such material is repaired and again installed {n a
Joint facility. To cover this expense, the provisions of
Section II apply unless the parties involved agree otherwise,
This provision is effective if accounting is done when
material is released and returned to the joint facility. If
no accounting is done and material is merely taken from the
facility and sent to shop for repairs and returned, the
addition of 15% is not applicable but transportation charges,

either at tariff rates or rate per ton mile, should be

assessed to represent the cost of transporting the material.

In the case of material manufactured in shops, we will be’
compensated for the handling and transportation of material
from the shop to the point where used and we will, therefore,
add 15% to the price of the material when chatqing Joint
Account.

This surcharge covers all costs in connection with i{njuries
to, or death of employees whose wages are chargeable to shop,
store or overhead expenses at the time accident occurs, but
does not cover such costs when the wages of employees injured
are chargeable directly to the work performed at the time
accident occurs.
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SECTION - V

FUEL FOR LOCOMOTIVES:

A.

There shall be added to the invoice price of fuel oil
{including foreign line freight charges) 2.1 cents per gallon
to cover the expense of purchasing, unloading, fueling,
accounting and other undistributed items of expense, whether
purchased from a local dealer or otherwise. There also shall
be added homé line freight charges at 5 cents per net ton
mile, origin to destination. Fuel used for any purpose other
than for propulsion shall be considered as supplies and billed
under Section IIX.

When out only haul is within a terminal (no switching charges
having been collected from a road-haul carrier), we will
include the amount of the local switching charge in Joint
Account.

The assessment of freight or switching, Paragraphs A and B,

..includes delivery to the site of the joint facility whether

done by freight train, work train or switch engine; this
precludes charging trackage over non-joint tracks.
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SECTIOR ~ VI

GENERAL:

A. A surcharge of 1% to cover supervision, accounting and
-inspection shall be added to all outside party invoices when
additives or surcharges are not provided for elsewhere in this
schedule.

B. Examples of items covered are invoices received covering
) contractor's services, utilities, postage, property taxes,
personal expense payments, land purchase, rental of space,
rental or lease of equipment and joint facility bills. This
listing does not exclude items of a similar nature.

€C. Liability claim settlements are specifically excluded from the
application of the 1% surcharge. Settlements include all
payments made in connection with the liability.

--------—.--------------.'-.ﬂ--..'-------.-----'---.-.-.-------------

BECTION -~ VIIX

WORK TRAIN OR WRECX TRAIN:

Flat rate, including rental of one locomotive unit (all sizes and
types), locomotive repairs, fuel and all supplies, engine and train or
switch crew wages and supplies, all enginehouse expense, rental of a
caboose and where applicable short crew .allowances and productivity
funa.

Rate Per Hour

. _ Road Yard
Diesel...3 person CreW,ececsccscscsccscancerenessl60.00° . $163.25
4 person crew without fireman...ee..+.183.50 188,50
3 person crevw short Crevw..c.esececeese¢+170.00 173.25
5 person crew with fireman...cccees+.206.75 212,00
4 person crew shOrt CreW....eseceeceeesl93.25 196.75

Note: Rate-is to be applied from time enqine crew reports for

duty until released or assigned to other work, except that
engine crew shall not include time allowances for
incidental services, such as inspection, making out
reports, etc. Rate iz to be applied for each hour or
fxaction thereof.

When more than one locomotive unit is required. an addltional
charge of $81.25 per hour or fraction thereof will be billed
for each additional unit which covers locomotive rental,
repairs, fuel, supplies, servicing ‘locomotives and additional
wages paid crews.



When train is used or loaned for less than the normal assigned
tour of duty and equipment is not untilized in other service
) ) during the twenty~four hour period beginning with the time
‘- starting for work on & joint facility or loaned for service to
a borrowing carrier, nor the crew utilized in other service
during their normal assigned tour of duty, charge applicable
rate for Diesel per hour or fraction thereof for the time train
wvas used; also $22.50 per hour as rental of equipment and
$26.25 per hour for each crew menmber in road service or $27.25
per hour for each crew member in yard service, as wages of the
R crew for the remainder of the normal assigned tour of duty.
o When called but not used, charge actual wages, plus usual labor
; surcharges, but no rental.

Where work or wreck train performs both joint and non~joint

Vi work during its tour of duty, the running and delay time to and
; from work shall be apportioned on basis of time worked on joint
and non~joint work. The charge for running and delay time

during progress of work shall be assigned to the work. Time

paid for but not worked shall be apportioned on the basis of
joint and non-joint work.

IO,
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SECTION -~ VIII

DIESEL LOCOMOTIVE RATES:

_ Rate Per Hour e
Horsepower Category Rental Repairs & Supplies Total
999 and Under H.P. § 5.58 $ 24.40 § 2%9.98
j 1000 - 1499 H.P. 5.92 30.50 36.42
i 1500 - 1749 H.P, 16.18 39.65 55.83
1750 ~ 1999 H.P, 11.80 45.75 57.55
g 2000 -~ 2499 H.P, 15.81 54,90 70.71
P 2500 ~ 2999 H.P. 11.24 67.10 78.34
3000 - 3599 H.P, - 30.80 80.50 111.30
3600 and Over H.P. . 35.85 87.85 - 123.70

A. Crev wageé will be billed on actupal vages paid'lncluding
S - overtime and constructive allowances plus the app;icable
i, surcharges.

B. nepa1:3'ind SUpplieS - The rates consist of 31% Repairs, 60%
Fuel and 9% Servicing.



C} SECTION - IX

RN ¥

TRACKAGE OF TRAIN UNDER OWN POWER, OVER NON-JOINT TRACKS :
Pexr Mile §$31.67

Note: When movement of work or wreck train is made for the
purpose of performing service in joint facility territory,
charge trackage to Joint Account at the rate per train
mile, or fraction thereof, from starting point (where
"train® is made up or put away, usually the point from
which or to which “"train mileage” statistics are computed)
to junction: with joint track and return; no charge will be
made if the distance is less than one mile and no trackage
charge will be made for light engines. When work or wreck
train performs both joint and non-joint work during its
tour of duty, charge Joint Account with proportion of
trackage over non~joint tracks (excluding any mileage on
which running work such as snow plow or flanger service,
weed burning. etc., is performed, in either the going or

i return trip) on basis of time worked on joint ana

non-joint work. The charge to Joint Account shall not
exceed the amount chargeable for the round trip between

v regular headquarters (starting point) and joint facility

I computed on mileage basis. When a work or wreck train

incidentally picks up or delivers material at a joint

facility, along with other handling of material, no charge
for trackage will be made to Joint Account. :

ot

,

l"
:
w?

- When work or wreck equipment is used in joint maintenance
SR ' or operation work, the locomotive, train or car mileage
made on joint tracks shall be excluded from mileages for
division of joint expenses.

When movement of work or wreck train is made for the
. purpose of performing service in joint facility territory,
» for which tenant companies are solely responsible, charge
at the rate per train mile, or fraction thereof, from
starting point to junction with joint track, and return.
The locomotive, train or car mileage as may be
appropriate, made by the work or wreck train on the joint
-  tracks shall be added to the tenant company's mileage used
: in the regular division of expenses of maintenance and
operation of the facility for the current month.




SECTION -~ X

TRACKAGE OF PQUIPMENT UNITS, IN REVENUE TRAINS;..-PQ! Mile $1.11.

Rote: When any unit of equipment, Iincluding work cars, is moved

’ in revenue trains to or from the work site, charge at the
rate herein speci{fied, with a maximum of 250 miles for the
haul in both directions, i.e., both to and from the work
site. Where the haul iz less than S0 miles, a minimum of
S0 miles will be charged. . '

---.-..--.-.--'..------..---.-'.i-----..-----------.----.---.------’-
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"SECTION - XIX

MEALS PURNISHED FROM COMMISSARY CARS+ceccscccccssZach Meal $5.95°

SECTION - XIX

EQUIPMENT

PER DAY
Total Rep, & Sup.

l. ADZERS:

A, Single Head, Self-Propelled.iccccecescse$ 59.00 ° 5.37.00
B. Multiple Head, Self-Propelled....ccec.. 709,00 222.00

2. AIR COMPRESSORS:

A. VNon-Self~Propelled:
1. Less than 125 cu. ft'l..I...n.n.-.-s 17.00 $ 10.00
2. From 125 cu. ft. to 200 cu. ft.

;Ll" (luclo,........l..l.....l...........‘s.oo 28.00
L 3. From 201 cu, ft. to 300 cu..ft.
he (1“:1.’.........IQ..................stooo 39.00
) 4. Prom 301 cu. ft. to 500 cu. ft. .
. M ‘1nc1.’...-.........................ss.oo 48.00
g: 501 cuo‘fto ﬂn# over.o..............105.00' . 69.00
A
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PER DAY
Total Rep. & Sup.

‘B. Self-Propelled:

1. ?o 200 cu. zt. (incl.,.I..........'..‘?Ioo 39.00
2. PFrom 201 cu. ft, to 500 cu. f£t.
(1nc1.,lI.'.'..........'............127'00 95-00

3. 501 cu. ft. and oVer....cccsevese.+.200.00.  102.00
3. ANCHOR APPLICATORS:
Semi-automatic & Maﬁual..,.................s 80.00" $ 59.00
emmme e —————————
4. sanins? CRIBBING MACHINES:

b A. Mono~-rail Type (Rall Gang UBe€).ccccecese$ 57.00 $ 35.00
i‘“‘"‘ . B. Rail HO“nted...II.III.....'....0........290.00 68.00

5. BALLAST PLOWS & SLEDSccceresscccccscascnssecss$806.00. $285.00
BN 4

-6. BALLAST REGULATORS AND CONDITIONERS:

Ballast Regulator or Maintenance Car.......$242.00 - §142.00

LA L L L A 4 2 3 2 2 33 2 1 2 2 2 2 32 2 % 2 2. 24 2 2 2 3 2 4 1 %3 3 2 2 + 2 ¥ 2 72 2 & 2 2 3 3 1t 12 § 3 & 3 1 7 X § 3 £ 4 4 3 £ 2 91 7 3 }

7. BRUSH CUTTERS:

Self-Propelled - on and/or off track.ie....$341.00 $213.00

(1 2 7 1 3 2 1 4 2 3 4 2 ¢ 3 2 2 2 2 3 2 2 2 2 L 2 3 3 1 £ 0/ 1 32 3 32 4 7 3 3 32 £ 2 1 2 1 2 7 13 +*3 £ 31 71 32 ;3 3 3 {43 71 3 3 & ¢+ 3 7]

8. CARS:
: A. Ballasgt Clrso...-........................$' 27.00 $ 6€.00
{(Not Commercial Preight ' ' ,
B. C‘h'oosg'I.."...-.........................25.00 ' 1‘.00 .
C. Duﬂp Catl.(lit Operated’.o........oo.....83.00 12.00
D. Non~Occupied CarS.ccceccccccsccscssssceaecall.00 3.00

(Includes: Tool, Flat, Block, .
Truck, Tie, Water and Similar Cars)

11
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" 11. DERRICK CARS:

PER DAY
Total Rep. & Sup.

8., CARS: (Cont'a)

¥, Occupied Cars: . ]
10 uni-van.'....?00.....00'.0......'....050.00 17.00

2.‘ coaeh style.l.‘........O.......O..'.O.‘?.oo 21..00
- ¥, Ordinary Commercial Freight.cceccscscceesel9.00 $.00
G. Scale Tesnt Cars:
10 Non-self-Ptopelled..........-........20.00 . 11500
.20 Self-Ptopelled-...........o...-..-.{lOS.OO ) 26000
H. Welded Rail Cars: '
1. Pusher Unit~Threader Ca8rS.c.ccceces.219.00 103.00
2. Pusher Unit-Companion CarSeccceceenesesl27.00 . 77.00
3. Pusher Unit-Holast CarsS.cccccceccseesslIL00 103.00
4. Pusher Unit-Power CarSccevsceccsecsess 749,00 - 412.00
5. Unloadlng Unit-?hreader Clt!....--...57.00 23000
6. Unloading Unit’nﬁllar CatS...........ZS.OO 2.00
7. Loading & Unloading Units '
Anchotaqe Cars.......-.-...........41.00 6.00
8. Lloading & Unleading Units-Other
.w'lded Rail ca:s.’..0.0.'.'...".'.25.00 4.00
9. Threader Truck Rail Cuidececcoccceesa21,00 6.00

9. CARTS:

A. Anchor..-.....;..o.........o...o....o..s 26.00 ’ s 14.00
B. spike."..'........'.......’.......‘.....zz.oo 3 2000

-‘-----"’----.-'.--.----‘-----.-.‘-....----.-.----.--..-------.-.----

10. COMPACTORS:

Ballast, Crib & ShouldeT.e.oeseceveecsesssa$251.00  $104.00

.---.--------.--'.---..--‘-.-..--...--..-.-..----..-....--.-..---..- .

.

Push Car Mounted; HydrauliCecececccscecccceces$ 8,00 $ '5.00

- -’---.------.---.--.--.------.‘-.---.---.-.-----,.-------.-..-.--
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PER DAY
Total Rep. & Sup.

12. DERRICK AND CRANES:

A. Burro Cranes or Equivalent: : ’
1. Less than 10 toNScciecscoconsoasensse$l151.00 $109.00

2. 10 tons and Over....oooocoooooooo00-391000 174.00
B, Other Cranes, Rail Mounted:

1. 100 tons Or leSB.eccoccsnccccrcsssssesedl9.00 232.00

2. N 250 tons lnd Ov&r.ooooooooooo--oooooasoooo ‘19.00
C. Crawler, Rubber, Off-On Track: .

1. 25 ton’ or lesa......'.I.......I.I...331.00. 200.00

2- 50 tons and Over..............'......677.00- 237.00
D. Multicrane, Rubber Tired, Off-On Track..382.00 200.00

13. DITCHERS:

A. Spreadet-lir........,..................$151.00 s 81.00

B. Spreadet-ﬂydraulic.........-............511.00 155.00

C. Gradall Type, Hy-Railec.coessosccsccscosed57.00 217.00
L U U ———
14. EA#TB BORING MACHINES:

Self-contained, Non-Self-Propelleé.........$ 55.00 $ 21.00
0 O A B B
1Ss. GAUGE THREADERS{

Standard or WwWideeeeeeoovoocccssossncscnsees$296,00 $111.00
---i-.-.-.-.-.;-x--Q-------------i--;----i------u-------------;u;--
16. GAUGING MACHINES:

Complete with pre-gauger including bits...$ 77.00  § 49.00

17. GENERATORS, ELECTRIC: ’

A. UD £o 4999 WattSe.ceveocveccccassevecesd 5.00 $ 4.00
B. sooo watts and over.....-‘................15.00 12.00

13



PER DAY
Total Rep. & Sup.

-18. GRADERS:

All, with attachmentl®.c.cceeeccscocccacaseso$117.00 $110.00

IQ. HAM”!R' JLCK...............................s isooo s 6000

20. JACKS, POWER TRACK.v.eeosvsoscsescsnscscsas$ 25,00 $ 20.00
Ll bl d ot A L D R 2 2 2 2 2 13 3 1 ¢ 7 2 0 2 3 2 2 2 3 3 2 2 3 £ 3 7y £33 1 371 7% 3313 1 F 74
21. LOADER, SCRAP:

On-Track..---.,--dcc---..-...-.-o.--.o--..-3131;0° s 65.00

--.--.-----.----------.---.-.---------ﬁ----------------------------

220 HOTOR cARs.-.oo:-o.oooooo.o.oo.-o-o.oo.oooos 13000 s 10.00

23. RAIL GRINDERS, PORTABLE...cceeeececcnscscse$ 16,00  § 11,00

Ui 2 2 2 2 32 2 2 & 3 2 3 1 3 2. £ 3 1 2 £ 2 3 2 1 3 3 3 3 £ 2 2 3 2 3 £ 1 3 32 2 2 1 & ;2 2 2 3 £ 1 2 32 2 &£ 2 2 & ° 2 1 3 % 1 7 1 3 1]
-

24. RAIL HEATERS.............'...................s.llg..oo s as.oo

25. RAIL LIPTERS-;,&...;.;...-0..-0.00.:.:‘-;-0$ 29000 "$‘17Ooo

L 4 L2 3 X 4 4 3 1+ 4 £ 2 £ 3 2 2 & % 1 3 3 B % & %2 1 %2 1 § 3 1 1 3 3 2 2 2 3 & 2 $£ 3 2 3 1 3 £ § 2 2 3 B 2 2 3 2 2 J 2 3 2 2.2 2 2 £ 3

26. RAXIL PULLER EXPANDERS:
Hydraulic...............‘...................s 17.00 se.oo

!i-ﬁ----.-..-----.---.------------------------------------.--------
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' 31. SPIXE DRIVERS:

PER DAY
Total Rep. & Sup.

27. RAIL SAWS:

A. uon'hbra’iv.. ® OO " 0909 00 .. - 0o ®® .. LB N BN B BN BN s ) 7. on s s. oo
3. Ahra.iva...?............................15.00 13.00
C. Ab!a'lv‘, Rail Hounted........}......-..94.00 69.00

28. RAII‘ SRW-DRII‘L..--..---.-.-.-o.-.---..---os ‘.oo s 1.00

e eeemeEe—m—eeaEE—————————————————————————E————————————————
29. SNOWMOQILES.........................;....-s 37.00 § 2%.00
30. SNOW PLOWS AND FLBNGER#:

A. Work Cars with Fixed Plows

2nd FlangeTrBe.cececscsssccssnsseesd 274,00 $ 26.00
B. Plows, Fixed, Wings Operated by Ailr....352.00 232.00
c. Plowa' Rotary.................I......10517.oo 350.00
D.. Pan snow Blower‘.......................212.00 107.00
BEe Jet SNOW BlOWETX..coesscccsvscsascsscnsssB835.00 439.00

{Rate does not include jet fuel)

A Non-Self Ptopelled...-..-......-....3 48.00 $ 31.00
"B. Self-PrOpelled' Multiple Head,ecooeoeseae297.00 190.0Q

32. SPIKE PULLERS:

A. ﬁon‘s.l!f?ropelledopo.oooo0..o-oo.oo--s 30.00 ';s 22-00
8. self‘Per.ll.d.ooooooo‘oo.oo-00000.0.001073000 45,00

ft iyt r 3t i P 3 3 2 2 1 0 % 3 2 0 & B 2 2 2 2 2 31 2 2 2. 2 3 2 2 2 224 RESERSERTEEEREENEN
e e . )
-

33. TI! cmzs..............o.o.o......‘.....’; 137.00 s 90.00

i

15



Total Rep. & Sup.,

34. TIE CUTTERS:
A Non-S.lf—Propelled..-.....-...-.--..-.3 16.00 $ 10.00
B. Self*?topellﬁd Production.-o-oo--300000-0239 00 155.00

35. QIE Dzsrkoyzns.I........‘.......l..........s 632.00 s ‘25.00

lﬁ‘ 36. TIE nRILLs...'...I....l......._......."..Is '29.00 s 23.00

37. TIE PLUG I“sERTERs-.io’o.o-o.oooo.o-h.ooq.s 67.00 . s ‘looo

- 38. TIE REMOVERS AND/OR TIE INSERTERS: .

%{ Ao Less than 30.anooonoloooo.ooooooooooos 33.00 s 26.00
- B. 30 H.P. and Ovet...........-.........-.}oIGQ.OO 100.00
C. Production Tie Injﬁctor’oo0000000000004003‘4000 221.00

:fkg 3%, TIE SPACERSf.---o--oo.o-.-o--o..--o-oo...os 1532.00 3 85.00

-

i 40. TIE SPRAYERS: (Exclude Creosote}.........$ 18.00 § 11.00

'----.'-------.-.-------‘-----.-----.------....------.--'.---.-.----.

4l. TIE TAMPERS:
. A, Self-tamping jacks {(includes track .
[ su!facer)........-..............-....S. 218.00 s 147,00

o B. Spot and/or switch, mechanical
’ . . IndicatorBeccscccceccscccssccctcssccncocsnscseed’.00 160.00
J c. Sspot: and/or switch, electronic : :
indic.tor’......‘..Q...................330‘00 ‘116.00
D. Pxfndnction: :
135 without jacks or 1liners.ccceccccececceess309.00 218.00
27T Automatic with jacks and surfacing

indicator without linerScccecceveeceses426.00 . 302.00

3. Automatic with liner and jacks T )
, electronic Lndlcator...............511 00 420.00 .

4. Switch tamper, high production .
with jacks and linerS.ccceccesceces?53.00 458.00
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PER DAY
Total Rep. & Sup.

42. TRACK BROOMSz.
Self-Propelltd...-.....--..-.-.-...g...-.o$135-°° s e"oo

L L o S S SRR Yy S ———
43. TRACK CLEANERS

TTACK MOUNtEdeossorrecacaenaocsnsonsansnss$694.00  §444.00
L S U —
44. TRACK.WRENCXES:

" A. Single He@d....c.ceseccceccesccsasccse$ 21.00 $ 13.00
n. Hult‘iple H“d...'.l‘...................222.00 167.00

45. TRACTORS, CRAWLER OR RUBBER MOUNTED:

A- Bulldozet - nnder 50 HP.....-..‘....-.S 81.00 s 66.00
B. Bulldozer - over 60 BP-..o.o.o-.o.oo...ZJSQOO 95.00
C. TFront-End loader 2-1/2 yds. & under....141.00 - 105.00
D. FPront=~End loader with blckhcc.-----..--159.00 116.00
Ee. Backhoe -~ 1 Yd---.--..........o........218.0° 152.00
F, Speed 8WiNg.csceseeccosvscscnscssansees290.,00 167.00
G. Tractots-utility with Attachments.ce...151.00 - 110.00

46. TRAILERS:

A, Rail Hounted-.-.-.-.-3..........-;....3 31.00 $ 6.°b
B, Rubbeér Ti;ed..-.-.......o..o..........}..S.OO . 2.00

‘7. TRBNCHING ncazu!s.........................s 5‘.00 s 22.00

- s

43. UNDERCDTTERS:
Switcﬁ:i..-...o.....1.....-...o...o.o.o.-.$875.00~. $402.00

A}
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a,*) . : PER DAY
Lo Total Rep. & Sup.

. 49. UNDERCUTTER CLEANER:
I Tr‘ck ‘nd 8‘11.st........l...............sa 718 oo 82'2‘9000

: 50. VZHICiBS. AUTOMOBILES, TRUCKS AND BUSES:
B ) A. Automobiles:

. 1. Sedans - Other..-.....;-.......-.-3 24.00 $ 11.00
.: 2. Sedans - Police.........-...........47.00 . 26.00
' B. Buses =« 17 thru 3?7 capaCity-o...........34.00 18.00
C. Station Wagons:
¥ 1. Standﬂrd.-.....-....-...-.......a...39.00 24.00
L, 2. Bigh-RaiI-........o..a..-......i.;..35.°0 16.00
! " De Trucks: _ _
. " 1. Dump 19'000 thtu 25.000 GVW........-‘G.DO 26.00
.@; 2. Dump Hi-Rail 19'000 GVW.-...........SI.OO' .23000
e 3. Dump 29,000 thru 31,000 GVWeeeoosoeee?77.00 35.00
4. Dump Bi-Rail 31.000 GVW-.-.......J.-95-°0 38.06
- Se. Dump Thtee-HaY.-.-;..-.........3...219.00 59.00
e 6. Pick-up less than 10,000 GVW....v..32.00 ©19.00
o 7. Pick-up Hi-Rail less than con
10.000 GVWHeceovoososeccsocssscsosensedbe00 . 19.00
8. Refualing-...-.-.-......-...........80.00 37.00
9. Semi-Tractors.................;-.-..99.00 4%.00
10. Stake/Platform 19,000 thru
25,000 GVHeevoceeessoscsvsescssscscee3d?.00 17.00
11. Stake/Platform over 26,000 GVW.ceee.70.00 - 31.00
12, Strato Towers (Snorkle)ecccccecsess140.00 © 22.00
i 13, Track Inspection Hi-Rail Less
o thﬂn 10.000 GVW....-.-...-.-...-..49.00 28.00
14, Truck CledranC@.ccccecscscsvccenes.266.00 28.00
s ‘15, Utllity Less Than 10 000 GVW.....-..32 00 17.00
5 - 16. Utility Hi-Rail less than . .
10 000 GVWeeeoseeosvsecosecssancsscecee3dd.00 X 21.00
17. Utility 10,000 thru 21,000 GVW.cee+.53.00 25.00
% Ala. Utiligr 31-8.11 15.000.GVW....-.....GS.OO 30.00
i ‘19. Utility ov.r.ZG.OQO GVWeceeoecocoeeonee?9,00 35.00
20,,\ue111ty Hi-Rail over 26,000 GVW....100.00 42.00
bd : Vln:l.l&:thln 19,000 GVW............3°.°0 16.00'
* 2% v‘a 170000 thru 2°'°°° CVWesoseceeaee58.00 30.00
23*“ Van over 36 000 GVWiceseceecsceocnecseeee?d,00 46.00
2¢£§“Wolding 16,000 thru 22,000 GVWeeoees.63.00 33.00
253 ‘Welding Hi~Rail 10,000 thru
19 000 GTW...........o..-....-....ﬁl.oo . 27.00
. 26. Wreck with crane over 26,000 GVW....89. oo 43.00
27. Bridge Inspection with Crane
i-Rail..........................583.00 . 84.00

1g

v vo—— ——



BER DAY
Total Rep. & Sup.

51. WEED BURNERS

Self~Propelled (snow-melter)eeeeeceeecsess$258.00 $187.00

-.------.------.-----------.-.-.----.----.---------.----i-----'-‘--

52. WEED MOWERS = self_Ptopelledo;ooco.’o.o..os 52.00 s ‘5.00

53. WELDERS, ELECTRIC:

A Strick ZICCttodeo.ooo..o.o.o.oto..-.;os 15.00 s 9.00
B. Automatic Wire Fced...o....o..........-.zs.oo 192.00

on @ O ay Ny 5 U S ws G 0 0 o --.----------------------------------------.----..--.-

5‘- WELDING KIT APPLICATORO...................s 7.00 s ‘.oo

55. " WELDING SBEARS............-.............;.3 12.00 : s 8.00
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CONRAIL TRACKAGE RIGHTS AGREEMENT
AMENDMENT NO, 1

This amendment agreement is between the Massachusetts Bay .

Transportation Authority (MBTA) and Consolidated Rail Corporation

(Conrail). The purpose of this amendment is to amend the

“Trackage Rights Agreement™ between the parties dated November

20, 1986, but effective July 1, 1985, to provide for additional

trackage rights on the so-called Bast Route Main Line and East

Boston Branch.

Effective July 20, 1989, the parties hetéby covenant and

agree as follows.

1,

ADDENDUM 1 - MBTA RAIL PROPERTIES - Category A is amended by
éxtending Conrail’'s use of the Eas; Route Main Line by
replacing existing Reading Jct., to Revere Interlocking with
Reading Jct. to FX Interlocking and by replacing existing
Milepost 1.36 - 2,75 with Milepost 1.26 - 6.28,

ADDENDUM 1 - MBTA RAIL PROPERTIES - Category B is amended by
extending Conrail’s use of the East Boston Branch by '
replacing existing Revere Interlocking to East Boston with
Revere Interlocking aﬁ the connection to the Eas£ Route Main
Line and Conrail’s property at Miiepost 2.2 and by replacing
existing Milepost 0.0 - 1.85 with Milepost 0.0 - 2,2.
Conrail shall provide MBTA reimbursement for operations
between Milepost 2,85 and 6.28 in accordance with Article 6

of the *“Trackage Rights Agreement",



4, Conrail's right to use of said rail lines is contingent upon

the continuing full force and effect of a letter agreement

between Boston and Maine Corporation, Springfield Terminal

Railway Company and Conrail dated July 20, 1989, géé%&&%%

IN WITNESS WHEREOF, Conrail and the MBTA have caused this
amendment agreement to be executed by their respective duly
authorized officers.

Approved as to form: MASSACHUSETTS BAY
TRANSPORTATION AUTHORITY

By
Gregdry C//Flynn Thomas P. Glynn
General nsel, MBTA General Manager

% ATTEST: CONSOLIDATED RAIL CORPORATION

W By: ‘g £ Z&W ’
. , v




CONRAIL TRACKAGE RIGHTS AGREEMENT

AMENDMENT NO. 2

This Amendment Agreement is between the Massachusetts Bay Transportation
Authority ("MBTA") and Consolidated Rail Corporation ("CONRAIL"). The purpose of this
Agreement is to amend the July 1, 1985, "Trackage Rights Agreement” (Basic Agreement) to
provide for resolution of issues relating to the so-calied Shore Line.

WHEREAS, Section 1.02(k} of the Basic Agreement deferred resolution of certain
issues related lo the parties’ respective rights and obligations as to the former Boston and
Providence Main (Shore) Line right-of-way; and

WHEREAS, the parties hereto have now reached agreement on the resolution of their
past and future rights and obligations relative to the Shore Line;

NOW THEREFORE, in consideration of the terms and conditions contained herein,
effective July 1, 1985, the parties hereby covenant and agree as follows:

Section 1. ADDENDUM 1 - MBTA Rall Properties

Category A is amended by adding the Shore Line, (Main Line - Boston to New
Haven), Readville (Mile Post 219.2) to Rhode Island/Massachuseits State Line (Mile
Post 190.8) to be jointly used with Conrail and to be maintained at a Class 3 level.

Section 2.  Compensation - Car Miles

With regard to compensation and Conrail car miles operated on the Shore Line,
Conrail shall pay MBTA 25.2 cents per car mile for the first 500,000-car miles
Conrail operates each calendar year and 81 percent of that rate, as that rate may
change from time to time, for all car miles it operates over 500,000 over said Shore
Line, "This rate shall be escalated annually in accordance with the provisions of
Section 6.03 of the Basic Agreement and shall apply solely to Shore Line car miles.

“Section 3. Freight-only Turnouts

a, A listing of freight-only turnouts connected to the Shore Line and used by
Conrail as of October 1, 1991, is attached hereto as Exhibit 1, This listing
will be amended on a month-to-month basis, as necessary, in order o remove
turnouts no longer required by Conrail or to add turnouts newly instalied.




R
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b. Conrail shall pay MBTA $4,589.00 per year as compensation in full for all
- maintenance of each existing freight-only turnout listed on Exhibit 1. This

amount shall be escalated annually in accordance with the provisions of

@ Section 6.03 of the Basic Agreement, which applies to the Base Charge

rounded to the nearest whole dollar. It is understood that this amount shall

constitute all maintenance, including routine replacement for existing turnouts,

and MBTA shall not seek additional compensation for maintenance on these

turnouts, excepting, however, those turnouts which must be replaced as a

result of an incident determined under the Liability Indemnification provisions

of ARTICLE 7 of the Basic Agreement as Conrail’s liability.

¢ MBTA shall submit monthly to Corrail, an invoice reflecting the number of
turnouts being billed for that service month and the monthly maintenance
charge per turnout (annual fee divided by 12). Conrail shall immediately
- process such invoices for payment. In the event of any disputes as to the
billable number of turnouts, Conrail shall pay the invoiced amount and request
adjustment in the following month's invoicing, which adjustment shall not be
unreasonably withheld. Invoices shall be addressed to Conrail as follows:

General Superintendent
Contract Administration
Consolidated Rail Corporation
1099 One Liberty Place
Philadelphia, PA 09103
ATTN: R. Gay

d. In the event that Conrail notifies MBTA of its desire to remove a freight-only
turnout listed on Exhibit 1, that turnout shall be removed from Exhibit 1 and
dropped from invoicing for the service month immediately following the month
such letter of notification is received by MBTA from Conrail. Such notice
shall be addressed to MBTA as follows:

Director, Railroad Operations
Massachusetts Bay
Transportation Authority

Ten Park Plaza

Boston, MA 02116

ATTN: Finance Unit

Upon notification from Conrail, MBTA shall have sole discretion regarding
retention or removal of the turnout.

e. In the event Conrail desires to have a new turnout installed that does not exist
on the effective date of this agreement or that has been removed pursuant to
Section 3.d above, all construction charges associated therewith shall be
determined in accordance with the provisions of Section 5.05 of the Basic




.‘\ ! /’;

"Agreement. Exhibit 1 shall be changed to reflect such additional tumout and
the annual maintenance charge for such turnout installed pursuant to this
paragraph, shall be at the agreed upon annual maintenance fee specified in
Section 3.b above.

Except as otherwise stated above, all applicable provisions of the Basic Agreement
shall remain in effect,

IN WITNESS WHEREOF, Conrail and the MBTA have caused this Amendment

‘Agreement No. 2 (o be executed by their respective duly authorized officers.

Approved as to form: . MASSACHUSETTS BAY
' TRANSPORTATION AUTHORITY

Gregofy C. H@u/\
General Counéel

ATTEST: - CONSOLIDATED

~ ' . RAIL CORPORATION

:ﬁ_&\ i By:_ A\ m:t:d\(vv'



MilePost

192.55
192.¢68
195.78
196.30
197.95
197.97
198.01
202,50

203.7

203.8

- 204.3

L) 204.4
213.9
215.2
216.30 .
217.30
318.30

17 Turnouts

SHORE LINE - STATE LINE TO READVILLE

FREIGHT ONLY TURNOUTS
OCTOBER 1, 1991

AT e

Track

Numbeyr Location Tenant
2 Sth., Attleboro Pascale Trucking
1 Sth. Attleboro American Wire
1 Hebronville Furman Lumber
1 Attleboro (Thatcher) Team Track
4 Attleboro Fortifibre
4 Attleboro Fortifibre
4 Attleboro Fortifibre
1 Mansfield Industrial Park

(Zayxe)

1 Mansfield American Paper
2 Mansfield Bliss & Laughlin
2 Mansfield Old 4-Industrial
1 Mansfield B&P Lead
1 canton - Cumberland Farms
2 Canton Grinnel
1 Westwood Rt. 128 Ind. Park
1 Westwood Rt., 128 Ind. Park
1 Readville (Tramnsfer) Yard Lead



CONRAIL-MBTA
TRACKAGE RIGHTS AGREEMENT
" AMENDMENT #3

This amendment, effective July 12, 1993, is between the
Massachusetts Bay Transportation “?EESE&EX.ﬂ“BT“’ and
Consolidated Rail Corporation (Conrail) and~will amend the
Trackage Rights Agreement, dated July 1, 1985, in the following
respect:

(1) Notwithstanding the provisions of Sections 7.04 {(only
insofar as it applies to MBTA Station propertf) and 7.07 of the
1985 Trackage Rights Agreement between MBTA and Conrail, MBTA
shall defend, indemnify and save harmless Conrail and Conrail
Employees from any and all liability, damage.or expense of any
kind whatsoever, including reasonable attorneys’ fees, arising
out of injury to or death of any person, or arising out of any

loss of, damage to or destruction of any property of any person

{including MBTA platform propet?y), resulting from tﬂé collf;ion
of a Conrail freight car with its load shifted, or a freight car
equipped with a plug door and an MBTA handicap platform with a
retractable edge, irrespective of whether the operation of such
shifted loads, or box cars with open "plug doors" is determined
to be Conrail negligence or fault. This prov{sion shall not apply
to excess dimension, wide load shipments covered by paragraph (2)
below.

(2) 1In handling excess dimension, wide load movements over
Rail Properties on which MBTA has installed a handicap platform

with a retractable edge, Conrail shall follow the operating



N

procedures set forth in the Attachment hereto. The provisions of
the Trackage Rights Agreement shall govern with respect to this
paragraph.

(3) The foregoing shall apply only to West Natick, MA
station where MBTA is installing or will install a handicap
platform. It is hereby understood, and agreed by both parties
hereto that the MBTA’s acceptance of the foregoing shall be
without prejudice to the right of either party to renegotiate its
terms and is not intended to establish precedent for negotiation
of future terms and conditions related thereto.

(4} (a) The provisions of this Amendment #3 shall expire
either upon reconfiguration of the accessibility improvements at
West Natick or in the event that the provisions herein are
superceded, whichever shall occur first.

{b) Notwithstandin§ paragraph 4(a) above, on or after
July 12, 1998, either party may request that the terms of this
Amendment #3 shall be renegotiated, in good faith, and in a
timely manner, by the parties hereto. If the parties are unable
to agree, either party may refer the matter to binding
arbitration. If arbitration is invoked, the matter shall be
conducted according to the rules and procedures of the American
Arbitration Association, unless the parties agree otherwise., The
matter éhall be subject to expedited proceedings at the request
of either party.

Except for the foregoing paragraphs, all other provisions,
terms and‘couditions‘of the 1985 Traékage Rights Agreement shall

remain unchanged and in full force and effect.



IN WITNESS WHEREOF, Conrail and the MBTA have caused this

Amendment to be executed by their respective authorized officers.

MASSACHUSETTS BAY

TRANSPORTATION AUTHORITY CONSOLIDATED RAIL CORPORATION
By: ' By1:
Michael T. Bdrns R. Paul Carey

Assistant General Manager
for Railroad Operations

Dated: Joy /Y /993 Dated: _ LY 4, /1993
Attachment
Mparerar s . “ © NP




PERATING PROC

an S W table

When Conrail desires to move an excess dimensjion wide load
over rail properties on which a handicap platform with a
retractable edge (increases centerline track to edge of platform
clearance from 5/7% to 7/3") is located, the following procedure
will be strictly adhered to:

1. Conrail will notify the MBTA trouble desk (617~-722~
3628) with the train number and time of movement, at
least 24 hours in advance of the time the movement is

. scheduled to pass the retractable edge platform.

2, Wide load movements will occur anytime except at
commuter rail rush hours which are Monday thru Friday
0600 to 0930 hrs. and 1600 to 1900 hrs. Midday moves
on weekdays are encouraged.

3. MBTA maintenance forces will notify the Operating
Contractor’s Assistant Superintendent Transportation
through the Operating Contractor’s Chief Dispatcher
that the handicap platform is out of service for all
use. After information ls acknowledged the MBTA forces
will raise and lock the retractable platform edges.
They will also notify the Conrail dispatcher that 773w
clearance is available, specifying the day and time

N when available, which shall be no less than one (1)
hour before the estimated time of arrival for the wide
load movenment.

4. After passage of the wide load MBTA forces will seek
" permission from the conrail dispatcher to lower the
retractable platform edge for normal §/7" clearance.

$. After receiving conrail dispatcher direction; MBTA
forces will lower and lock ths retractable platform
edges, -

6. MBTA forces will notify the Conrail Dispatcher that the
platform edges are down and locked and will specify the
date and time completed.

7. . MBTA forces will notify the Operating Contractor’s
Assistant Superintendent Transportation, through the



(€] 0C Cont’d '
[o] L4 f s wit tract e ges

Operating Contractor’s chief Dispatcher and the MBTA
trouble desk that the handicap platform is back in
service to accommodate physically challenged
passengers.

If MBTA fails to discharge its responsibilities as set
forth above within 2 hours of the scheduled time
referenced in Section 1 hereof, conrail may, but shall
not be required to, operate and restore the platform
edge to permit passage of the excess dimension wide
load, provided that prior to any operation of the
platform edges, Conrail forces notify the MBTA trouble
desk at (617-722-3628), MBTA assumes responsibility
for Conrail’s direct labor expenses.
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Amendment #4
to CONRAIL/MBTA Trackage Rights Agreement
of July 1, 1985

This Amendment #4 (“Amendment #4”) to the Trackage Rights Agreement dated as of

July 1, 1985, as previously amended (as so amended, the “1985 Agreement”), by and between
the CONSOLIDATED RAIL CORPORATION (“CONRAIL”) and the MASSACHUSETTS
BAY TRANSPORTATION AUTHORITY (“MBTA”) is entered into by and between CSX
TRANSPORTATION INC. (“CSXT”) and the MBTA this 23" day of November, 2009, and is
effective as of the Amendment #4 Effective Date (defined below).

1942639

BACKGROUND

‘A. The 1985 Agreement was entered into by the MBTA and CONRAIL to identify

certain real property interests described therein and for the purpose of granting to
each other certain rights to conduct passenger or frelght rail services on property
which they separately own or control.

. CSXT has succeeded to and currently holds and is responsible for the rights and

obligations of CONRAIL including the real property interests identified in and with
respect to the 1985 Agreement.

. CSXT and the Commonwealth of Massachusetts, acting by and through its Executive

Office of Transportation and Public Works (the “Commonwealth”), entered into that
certain Definitive Agreement, dated October 10, 2008, as amended by that certain
First Amendment to Definitive Agreement dated as of November 23, 2009 (as so

-amended, the “Definitive Agreement”), whereby CSXT agreed to sell and the

Commonwealth agreed to buy, subject to the terms and conditions of the Definitive
Agreement, CSXT's interest in certain railroad properties, including, inter alia, (i) the

-Grand Junction Branch, (ii) the Boston Terminal Running Track, and (iii) all of

CSXT’s right title and interest to the Boston Main Line between Boston and
Worcester, subject in each case to certain CSXT retained easement and other reserved
rights (the “Additional Assets”; all as such properties are defined and described in
the Definitive Agreement and on Exhibit A attached hereto and incorporated herein).
This Amendment #4 shall be effective as of the actual date of the conveyance of the
properties described in (i) and (ii) above (the “Amendment #4 Effective Date”). The
actual date of the conveyance of the properties described in (iii) above is referred to
herein as the “Second Closing Date.”

. As of November 1, 2009, the Massachusetts Department of Transportation

(“MDOT”) has by operation of law succeeded to all of the rights and obligations of
the Executive Office of Transportation and Public Works to act by and on behalf of
the Commonwealth under the Definitive Agreement.



E. The Commonwealth has the right to designate, and has designated, the MBTA to act
for and on behalf of, and to assume the rights and obligations of the Commonwealth,
with respect to the Additional Assets under the Definitive Agreement.

F. CSXT, for itself, and the MBTA, acting by and on behalf of the Commonwealth, wish
to provide for the operation of their respective railroad services by amending the 1985
Agreement with respect to the Additional Assets.

AGREEMENT

In consideration of the premises recited above, and for other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged by each party to the
other, CSXT and the MBTA agree as follows:

1. As of the Amendment #4 Effective Date, Section 1.01, Recitals, is hereby amended
by adding the following paragraph immediately following paragraph (f):

“(f'2) CSX Transportation Inc. (“CSXT”), CONRAIL’s successor in interest
with respect to this Agreement, has conveyed by deed all of its interest in certain
described railroad rights of way to the Commonwealth of Massachusetts, acting by
and through its Department of Transportation (“MassDOT”), subject to CSXT's
retained, permanent, and exclusive freight easement, prior easement rights and other
reservations described in the deed, including the terms of this Agreement, specifically
(i) the Grand Junction Branch and (ii) the Boston Terminal Running Track. CSXT
intends to convey by deed all of its interest in certain other described railroad rights
of way to MassDOT, specifically the property known as the Boston Main Line
between Boston and Worcester, subject to CSXT's retained, permanent, and exclusive
freight easement, prior easement rights and other reservations described in the deed to
such property, subject to the terms of this Agreement and that certain 2009 Operating
Agreement between CSXT and MBTA.”

2. As of the Amendment #4 Effective Dafe, Article 7 is hereby amended by adding the
following paragraph as Section 7.08:

“Section 7.08. Insurance

MBTA shall secure and maintain the liability insurance policy required by
Chapter 161A, Section 43 of the Massachusetts General Laws.”

3. As of the Amendment #4 Effective Date, Addendum 2 to the 1985 Agreement is
hereby amended by deleting the Grand Junction Running Track. A revised
Addendum 2 is attached hereto as Exhibit B, and shall replace the current Addendum
2. '
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. As of the Amendment #4 Effective Date, Addendum 1 to the 1985 Agreement is
_hereby amended by adding thereto the Grand Junction Branch under Category A.
"From and after the Amendment #4 Effective Date, the Grand Junction Branch shall be

a Category A MBTA Rail Property for all purposes under the 1985 Agreement.

. As of the Amendment #4 Effective Date, Addendum 1 to the 1985 Agreement is

hereby amended by adding thereto the Boston Terminal Running Track under
Category A. From and after the Amendment #4 Effective Date, the Boston Terminal
Running Track shall be a Category A MBTA Rail Property for all purposes under the
1985 Agreement. A revised Addendum 1 is attached hereto as Exhibit C, and shall
replace the current Addendum 1.

. As of the Second Closing Date, Addendum 2 to the 1985 Agreement shall be

amended by deleting the Boston Line, Cove Control Point — Riverside, MA (MP 1.1
to MP 10.83) and the Boston Line, Framingham, MA (MP 21.38 to MP 22.4).

. As of the Second Closing Date, Addendum 1 to the 1985 Agreement shall be

amended by adding thereto the Boston Line, Cove Control Point — Riverside, MA
(MP 1.1 to MP 10.83) and the Boston Line, Framingham, MA (MP 21.38 to MP 22.4)
under Category A. From and after the Second Closing Date, the Boston Line, Cove
Control Point — Riverside, MA and the Boston Line, Framingham, MA (MP 21.38 to
MP 22.4) shall be Category A MBTA Rail Properties for all purposes under the 1985
Agreement.

. As of the Second Closing Date, CSXT shall no longer maintain or dispatch the

Boston Main Line and Sections 4.03 and 5.04 of the 1985 Agreement shall be
deleted. .

[Signatures on following page.]



IN WITNESS WHEREOF, the parties have caused this Amendment #4 to be signed with
effect as of the Amendment #4 Effective Date set forth above, in multiple counterparts, each of
~ which shall be considered an original.

MASSACHUSETTS BAY CSX TRANSPORTATION, INC.
TRANSPORTATION AUTHORITY

By: By:

Name: William A. Mitchell , Name: Steven Potter

Title: Acting General Manager Title: Assistant Vice President Network
Planning and Joint Facilities

APPROVAL AS TO FORM

By:

Name: Gerald K. Kelley
Title: Acting General Counsel

[Signature Page to Amendment #4 to 1985 Agreement]
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Exhibit A

EOT/CSXT Asset List
FACILITY SEGMENT TOTAL FACILITY
(See Notes) LENGTH/AREA
Mile Posts Miles
From To
1. | BOSTON MAIN LINE
(Boston to Worcester)
South Station to CP Cove 0.0 1.12
CP Cove to BPY / ALS* 1.12 3.10 1.98
Main Line @ BPY / ALS (See Note 2)* 3.10 4.80 1.70
BPY to Newton (Riverside)* 4.80 10.83 6.03
Newton (Riverside) to Framingham* 10.83 21.38 10.55
Framingham 21.38 22.40 1.02
Framingham to Worcester 22.40 44.30 21.90
Total 0.00 4430 44.30
2. | GRAND JUNCTION BRANCH From To
(Boston to Chelsea)
a. | BPY to Boston Engine Terminal (BET) 0.00 2.70 2.70
b. | Valley Track@BET* 2.70 2.95 0.25
c. | BET to Chelsea* : 2.95 5.70 2.75
d. Chglsea to East Boston (as CSXT's interest 5.7.0 7.87 2.17
may appear)
Total 7.87
3. | INTENTIONALLY DELETED
BOSTON TERMINAL RUNNING
4. | TRACK
Southampton St. to W. First Street 0.00 0.80 0.80
W. First Street to Summer (including those 0.80 1.10 0.30
portions of the W. First Street Yard shown.on
Exhibit A-1) _
Summer to BMIP* - 1.10 2.25 1.15/2.2
Total
NOTE:

1.

1942639

The Railroad Lines are shown in more detail on the plans attached as Exhibit A-1.




2. The Parties acknowledge that the Second Closing, and the transaction with Harvard shall
be coordinated so as to preserve to Seller (by way of a retained easement) the continued
right to operate over the portion of the Boston Main Line passing through Beacon Park
Yard (Parcel C-1, as the same may be redesignated).

* Segments marked with an asterisk are not owned by CSXT and aré included solely for
the convenience of EOT. CSXT makes no warranty of ownership or title to these
segments, and reserves any Other Operating Rights therein.

1942639
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Exhibit B

* - [Revised Addendum 2.]



Exhibit C

[Revised Addendum 1.]
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IN WITNESS WHEREQF, the parties have caused this Amendment #4 to be signed with
effect as of the Amendment #4 Effective Date set forth above, in multiple counterparts, each of

~ which shall be considered an original.

APPROVAL AS TO FORM

A-W”? General Counscl

MASSACHUSETTS BAY
TRANSPORTATION AUTHORITY

CSX TRANSPORTATION, INC.

By:

Name: Steven Potter

Title: Assistant Vice President Network
Planning and Joint Facilities

[Signature Page to Amendment #4 to 1985 Agreement]
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IN WITNESS WHEREQF, the parties have caused this Amendment #4 to be signed with

effect as of the Amendment #4 Effective Date set forth above, in multiple counterparts, each of

which shall be considered an original.

MASSACHUSETTS BAY CSX TRANSPORTATION, INC.
TRANSPORTATION AUTHORITY

. . o / "
. 4

Name: William A, Mitchell Name: Steven Potter

Title: Acting General Manager Title: Assistant Vice President Network
v Planning and Joint Facilities

APPROVAL AS TO FORM

By:

Na;ne: Gerald K. Kelley
Title: Acting General Counsel

[Signature Page to Amendment #4 to 1985 Agreement] -
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Execution Copy

Amendment #5
to CONRAIL/MBTA Trackage Rights Agreement
of July 1, 1985

This Amendment #5 (“Amendment #5”) to the Trackage Rights Agreement dated as of
July 1, 1985, as previously amended (as so amended, the “1985 Agreement”), by and between
the CONSOLIDATED RAIL CORPORATION (“CONRAIL”) and the MASSACHUSETTS
BAY TRANSPORTATION AUTHORITY (“MBTA”) is entered into by and between CSX
TRANSPORTATION INC. (“CSXT”) and the MBTA this 2nd day of April, 2012, and is
effective as of the Amendment #5 Effective Date (defined below).

BACKGROUND

A. The 1985 Agreement was entered into by the MBTA and CONRAIL to identify
certain real property interests described therein and for the purpose of granting to
each other certain rights to conduct passenger or freight rail services on property
which they separately own or control.

B. CSXT has succeeded to and currently holds and is responsible for the rights and
obligations of CONRAIL including the real property interests identified in and with
respect to the 1985 Agreement.

C. CSXT and the Commonwealth of Massachusetts, acting by and through its Executive
Office of Transportation and Public Works (the “Commonwealth”), entered into that
certain Definitive Agreement, dated October 10, 2008, as amended by that certain
First Amendment to Definitive Agreement dated as of November 23, 2009, that
certain Closing Amendment to Definitive Agreement dated as of June 11, 2010 and
that certain Third Amendment to Definitive Agreement entered into as of April 2,
2012 (as so amended, the “Definitive Agreement”), whereby CSXT agreed to sell
and the Commonwealth agreed to buy, subject to the terms and conditions of the
Definitive Agreement, CSXT's interest in certain railroad properties, including, infer
alia, all of CSXT’s right title and interest to the Boston Main Line between Boston
and Worcester (the “Boston Main Line”), subject in each case to certain CSXT
retained easements and other reserved rights (the “Additional Assets™; all as such
properties are defined and described in the Definitive Agreement.

D. The Boston Main Line includes a certain portion of track approximately 2.64 miles in
length (as more fully described on Exhibit A attached hereto) and Additional Assets
related thereto (collectively the “Yawkey Segment”), and the Commonwealth wishes
to purchase and CSXT wishes to sell to the Commonwealth, the Yawkey Segment, in
advance of the Second Closing (as defined in the Definitive Agreement). This
Amendment #5 shall be effective as of the actual date of the conveyance of the
Yawkey Segment (the “Amendment #5 Effective Date”). The actual date of the
conveyance of the Yawkey Segment is referred to herein as the “Segment Closing
Date.”

#10795315_v10



As of November 1, 2009, the Massachusetts Department of Transportation
(“MassDOT”) has by operation of law succeeded to all of the rights and obligations
of the Executive Office of Transportation and Public Works to act by and on behalf of
the Commonwealth under the Definitive Agreement.

MassDOT has the right to designate, and has designated, the MBTA to act for and on
behalf of, and to assume the rights and obligations of the Commonwealth, with
respect to the Additional Assets under the Definitive Agreement.

The parties hereto are parties to a certain Amendment #4 to CONRAIL/MBTA
Trackage Rights Agreement of July 1, 1985 dated as of November 23, 2009 (the gth
Amendment”). :

CSXT, for itself, and the MBTA wish to provide for the operation of their respective
railroad services by amending the 1985 Agreement with respect to the Yawkey
Segment.

AGREEMENT

In consideration of the premises recited above, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged by each party to the
other, CSXT and the MBTA agree as follows:

1.

As of the Amendment #5 Effective Date, Section 1.02, Recitals, of the 1985
Agreement is hereby amended by replacing paragraph (f /%) thereof in its entirety
with the following new paragraph (f /2):

“(f%) CSX Transportation Inc. (“CSXT”), CONRAIL’s successor in interest
with respect to this Agreement, has conveyed by deed all of its interest in certain
described railroad rights of way to the Commonwealth of Massachusetts, acting by
and through its Department of Transportation (“MassDOT”), subject to CSXT's
retained, permanent and exclusive, freight easement, prior easement rights and other
reservations described in the deed, including the terms of this Agreement, specifically
(i) the Grand Junction Branch, (ii) the Boston Terminal Running Track, and (iii) the
portion of the Boston Line from Milepost 0.46 to Milepost 3.10 (the “Yawkey
Segment”). CSXT intends to convey by deed all of its interest in certain other
described railroad rights of way to MassDOT, specifically the property known as the
Boston Main Line between Boston and Worcester, subject to CSXT's retained
permanent and exclusive freight easement, prior easement rights and other
reservations described in the deed to such property, subject to the terms of this
Agreement and that certain 2009 Operating Agreement between CSXT and MBTA.”

As of the Amendment #5 Effective Date, Addendum 1 to the 1985 Agreement is
hereby amended by adding thereto the Yawkey Segment (i.e., Boston Line MP 0.46 -
MP 3.10) under Category A. From and after the Amendment #5 Effective Date, the

2
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Yawkey Segment shall be a Category A MBTA Rail Property for all purposes under
the 1985 Agreement. A revised Addendum 1 is attached hereto as Exhibit B, and
shall replace the current Addendum 1.

3. As of the Amendment #5 Effective Date, Addendum 2 to the 1985 Agreement is
hereby amended by (i) replacing the word “0.45” twice appearing in the first line
thereof, with the word “3.10” in order to reflect the deletion of the Yawkey Segment.
A revised Addendum 2 is attached hereto as Exhibit C, and shall replace the current
Addendum 2.

4. As of the Amendment #5 Effective Date, CSXT shall no longer maintain or dispatch
that portion of the Yawkey Segment from MP 1.1 to MP 3.10 (the “Yawkey Segment
Portion”) notwithstanding the provisions of Sections 4.03 and 5.04 of the 1985
Agreement, it being specifically acknowledged and agreed that said Sections 4.03 and
5.04 shall continue to apply to all tracks and properties described therein except, from
and after the Amendment #5 Effective Date, the Yawkey Segment Portion.

5. As of the Amendment #5 Effective Date, sections 6 and 7 of the 4™ Amendment are
hereby amended by (i) replacing the words “Boston Line, Cove Control Point -
Riverside, MA” with the words "Milepost 3.10 - Riverside, MA (MP 3.10 to
MP 10.83)” and (ii) deleting the words “(MP 1.1 to MP 10.83)".

[Signatures on following page.]
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IN WITNESS WHEREQF, the parties have caused this Amendment #5 to be signed with
effect as of the Amendment #5 Effective Date set forth above, in multiple counterparts, each of
which shall be considered an original.

MASSACHUSETTS BAY CSX TRANSPORTATION, INC.
TRANSPORTATION AUTHORITY

By: By:

Name: Jonathan R. Davis Name: Steven A. Potter

Title: Acting General Manager Title: Assistant Vice President Passenger
Planning

APPROVAL AS TO FORM

By:

Name: Rachael Rollins
Title: General Counsel

#11069654_v2

[Signature Page to Amendment #5 to 1985 Agreement]



IN WITNESS WHEREOF, the parties have caused this Amendment #5 to be signed with
effect as of the Amendment #5 Effective Date set forth above, in multiple counterparts, each of
which shall be considered an original.

MASSACHUSETTS BAY CSX TRANSPORTATION, INC.
TRANSPORTATION AUTHORITY

vy LA Q. By:

Name: fghathaf R. Davis Name: Steven A. Potter

Title: //Acting General Manager Title: Assistant Vice President Passenger
Planning

APPROVAL AS TO FORM

By:

Name: Rachael Rollins
Title: General Counsel

#11069654_v2

[Signature Page to Amendment #5 to 1985 Agreement]
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IN WITNESS WHEREQOF, the parties have caused this Amendment #5 to be signed with
effect as of the Amendment #5 Effective Date set forth above, in multiple counterparts, each of
which shall be considered an original.

MASSACHUSETTS BAY CSX TRANSPORTATION, INC.
TRANSPORTATION AUTHORITY

By: By:
Name: Jonathan R. Davis Name: Steven A. Potter
Title: Acting General Manager Title: Assistant Vice President Passenger

Planning

APPROVAL AS TQ FORM

N

Name| RaxehaeIR6lin
Title: | General Counsel

#11069654_v2

[Signature Page to Amendment #5 to 1985 Agreement]



Exhibit A

Yawkey Segment
FACILITY SEGMENT TOTAL FACILITY
(See Notes) LENGTH / AREA
Mile Posts Miles
From To
1. | Yawkey SEGMENT OF BOSTON MAIN 0.46 3.10 2.64

LINE

(Boston to Worcester)
Total

Exhibit A-1

#10795315_v10
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Second Closing
Execution Copy

Amendment #6
to CONRAIL/MBTA Trackage Rights Agreement
of July 1, 1985

This Amendment #6 (“Amendment #6”) to the Trackage Rights Agreement dated as of
July 1, 1985, as previously amended (as so amended, the “1985 Agreement”), by and between
the CONSOLIDATED RAIL CORPORATION (“CONRAIL”) and the MASSACHUSETTS
BAY TRANSPORTATION AUTHORITY (“MBTA”) is entered into by and between CSX
TRANSPORTATION INC. (“CSXT"”) and the MBTA this 2~ day of October, 2012, and is
effective as of the Amendment #6 Effective Date (defined below).

BACKGROUND

A. The 1985 Agreement was entered into by the MBTA and CONRALIL to identify
certain real property interests described therein and for the purpose of granting to
each other certain rights to conduct passenger or freight rail services on property
which they separately own or control.

B. CSXT has succeeded to and currently holds and is responsible for the rights and
obligations of CONRAIL including the real property interests identified in and with
respect to the 1985 Agreement.

C. CSXT and the Commonwealth of Massachusetts, acting by and through its Executive
Office of Transportation and Public Works (the “Commonwealth”), entered into that
certain Definitive Agreement, dated October 10, 2008, as amended by that certain
First Amendment to Definitive Agreement dated as of November 23, 2009, that
certain Closing Amendment to Definitive Agreement dated as of June 11, 2010, that
certain Third Amendment to Definitive Agreement entered into as of April 2, 2012
and that certain Fourth Amendment to Definitive Agreement entered into as of the
Amendment #6 Effective Date, as hereafter defined (as so amended, the “Definitive
Agreement”), whereby CSXT agreed to sell and the Commonwealth agreed to buy,
subject to the terms and conditions of the Definitive Agreement, CSXT's interest in
certain railroad properties, including, inter alia, all of CSXT’s right title and interest
to the Boston Main Line between Boston and Worcester (the “Boston Main Line”),
subject in each case to certain CSXT retained easements and other reserved rights
(the “Additional Assets™) all as such properties are defined and described in the
Definitive Agreement.

D. Asof November 1, 2009, the Massachusetts Department of Transportation
(“MassDOT”) by operation of law succeeded to all of the rights and obligations of
the Executive Office of Transportation and Public Works to act by and on behalf of
the Commonwealth under the Definitive Agreement.

E. MassDOT has assigned and transferred and MBTA has accepted and assumed the
right to operate and control the Boston Main Line.



The Boston Main Line includes a certain portion of track approximately 2.64 miles in
length that was conveyed by CSXT to MassDOT on April 2, 2012 (the "Yawkey
Segment", and the Boston Main Line excluding said Yawkey Segment being the
"Primary Boston Main Line"), and pursuant to the Definitive Agreement, MassDOT
wishes to purchase and CSXT wishes to sell to MassDOT at the Second Closing (as
defined in the Definitive Agreement) the Primary Boston Main Line.

The Definitive Agreement contemplated that the CSX Beacon Park Yard Relocation
would occur prior to the Second Closing.

MassDOT, MBTA and CSXT acknowledge that it is in the best interest of all parties
to consummate the Second Closing in advance of the completion of the CSX Beacon
Park Yard Relocation.

CSXT will continue to use commercially reasonable efforts to complete the CSX
Beacon Park Yard Relocation as soon as is reasonably practicable it being understood
that the previously anticipated reduction of CSXT operations on the Boston Main
Line between Boston and Framingham will occur in phases as the CSX Beacon Park
Yard Relocation is completed over time. MassDOT and MBTA will continue to use
reasonable efforts to accommodate CSXT's operations at Beacon Park Yard as it
continues to effect each phase of the CSX Beacon Park Yard Relocation.

In furtherance of the foregoing, CSXT, for itself, and the MBTA wish to provide for
the operation of their respective railroad services by amending the 1985 Agreement
with respect to the Boston Main Line.

Capitalized terms used herein and not otherwise defined shall have the meanings
ascribed to them in the Definitive Agreement.

This Amendment #6 shall be effective as of the actual date of the conveyance of the
Primary Boston Main Line (the "Amendment #6 Effective Date")

AGREEMENT

In consideration of the premises recited above, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged by each party to the
other, CSXT and the MBTA agree as follows:

1.

As of the Amendment #6 Effective Date, Section 1.02, Recitals, of the 1985
Agreement is hereby amended by replacing paragraph (f /%) thereof in its entirety
with the following new paragraph (f %2):

“(f%2) CSX Transportation Inc. (“CSXT”), CONRAIL’s successor in interest
with respect to this Agreement, has conveyed by deeds all of its interest in certain
described railroad rights of way to the Massachusetts Department of Transportation
(“MassDOT”), subject to CSXT's retained permanent and exclusive freight easement,
prior easement rights and other reservations described in the deeds to such property,
including the terms of this Agreement and that certain 2009 Operating Agreement

2



between CSXT and MBTA, (the "2009 Operating Agreement"), specifically (i) the
Grand Junction Branch, (ii) the Boston Terminal Running Track, and (iii) the Boston
Main Line.”

. In recognition of the transition of operations contemplated by the consummation of
the Second Closing prior to the completion of all phases of the CSX Beacon Park
Yard Relocation, the MBTA shall use reasonable efforts to exercise the dispatching
protocol described in the 1985 Agreement in a manner that accommodates CSXT
operations between Beacon Park Yard and Worcester, until all phases of the CSX
Beacon Park Yard Relocation is complete, provided however, that MBTA shall not be
required to accommodate CSXT operations that do not conform to CSXT’s operating
rights set forth in the 1985 Agreement if MBTA, in its reasonable judgment,
determines that such nonconforming CSXT operations will unreasonably interfere
with MBTA operations. CSXT shall use commercially reasonable efforts to cause the
CSX Beacon Park Yard Relocation to occur prior to September 30, 2013, but does not
guarantee that it will occur by that date.

. As of the Amendment #6 Effective Date, Addendum 1 to the 1985 Agreement is
hereby amended, restated and replaced with Addendum 1 attached hereto as Exhibit
A.

. As of the Amendment #6 Effective Date, Addendum 2 to the 1985 Agreement is
hereby amended, restated and replaced with Addendum 2 attached hereto as Exhibit
B.

[Signatures on following page.]



IN WITNESS WHEREOF, the parties have caused this Amendment #6 to be signed with
effect as of the Amendment #6 Effective Date set forth above, in multiple counterparts, each of
which shall be considered an original.

MASSACHUSETTS BAY CSX TRANSPORTATION, INC.
TRANSPORTATION AUTHORITY

By: By: .M %

Name: Jonathan R. Davis Name: Steven A. Potter

Title: Acting General Manager Title: Assistant Vice President - Passenger
Planning

APPROVAL AS TO FORM

By:

Name: Rachael Rollins
Title: Acting General Counsel

[Signature Page to Amendment #6 to 1985 Agreement]



IN WITNESS WHEREOF, the parties have caused this Amendment #6 to be signed with
effect as of the Amendment #6 Effective Date set forth above, in multiple counterparts, each of
which shall be considered an original.

MASSACHUSETTS BAY CSX TRANSPORTATION, INC.
TRANSPORTATION AUTHORITY

By:

Name: Steven A. Potter

Title: Assistant Vice President - Passenger
Planning

[Signature Page to Amendment #6 to 1985 Agreement]



EXHIBIT A

Facility'

[SUBJECT TO REVIEW BY ALL PARTIES]

ADDENDUM 1

MBTA RAIL PROPERTIES |
Category A — Jointly used with CONRAIL

Location

Milepost’

. 2
Maintenance

Worcester Main Line (formerly Boston Line) | COVE to Framingham, MA 1.10-22.40 Class 111
Shore Line Boston to COVE 045-1.10 Class II
Beacon Park Yard Track through Beacon Park Yard to connect N/A Class 1

Grand Junction Branch to Main Line at both

CP3 and CP4. Includes Beacon Park yard

tracks 211, 601, 223, 201 and the easterly

portion of track 222 all more accurately

depicted on the schematic plan attached to

Amendment #6
Boston Terminal Running Track Southampton Street — End of Track at Boston 0.00-2.25 Class I

Marine Industrial Park
Franklin Branch Readville to Franklin, MA ~ 9.50-28.07 Class ITT*
Stoughton Branch CANTON JUNCTION to Stoughton, MA 15.0-19.40 Class II
East Junction Industrial Track East Junction-connection to Track #4 (0.00) to 0.00-0.25 Class I

“End of Commuter” board (0.25)
Readville #5 Yard Sprague Street O.H. Bridge to READ 0.90 — 650’ East | Class
Readville #2 Yard, Upper Level, Tracks #8 | From the southerly home signal at DANA n/a Class I
and #10 Interlocking to the point of clearance at the

switches on the south end of the yard. This

includes all the switches on the North end of

the yard and excludes all the switches on the

south end of the yard.
Dorchester Branch TOWER 1 to Readville 0.00 —9.11 Class IT
East Route Main Line F.X. Interlocking to Wonderland Interlocking 1.20-7.10 Class II
Boston Engine Terminal - B&A Eastward SWIFT to F.X. Interlocking Entire length Class I
and Westward tracks




P

Facility' Location Milepost’ Maintenance”
Grand Junction Branch Beacon Park Yard to NEP Lead 0.00-5.10 Class I
New England Produce ("NEP") Lead Connection with Grand Junction to end of Entire length Class 1
(AKA Eastern Gas and Fuel Railroad Line) track
Shore Line Readville to Rhode Island/Massachusetts 190.80 —219.20 | Class III
State Line
Middleboro Main Line Braintree to PILGRIM 0.00-24.70 Class I
(formerly Braintree Secondary’ )
Middleboro Subdivision PILGRIM to CAPE (Marker 114’ east of the < See Location | Class I
(formerly Pilgrim Running Track®) point of switch that joins the north and south
wye tracks)
Middleboro Main Line Tower 1 to Redfield Street 0.10-3.80 Class I
(formerly Neponset Running Track)
Plymouth Branch PEARL to Mahar Highway 11.246 - 11.857 | Class I
(formerly Plymouth Running Track)
Randolph Industrial Track Braintree Highlands to the end of track 0.00-1.00 Class I
Greenbush Branch ADAMS JUNCTION to ALLEN in East 10.15-11.55 Class I
(formerly, Weymouth Industrial Track) Braintree
Holliston Industrial Track Turnout from the Worcester Main Line Class I
through Chaflin St.
Framingham Secondary Turnout from the Worcester Main Line Class I
through Blandin Ave.
NOTES:
1. Line Segment, Yard, etc.
2. FRA Class
3. To be maintained so as to enable passenger train speeds of not less than 60 mph
4. To be maintained so as to enable train speeds of not less than 30 mph
5. MP 11.4 to 24.7 of this property was not originally part of the 1985 Agreement. It was added to the scope of the 1985

Agreement by a 1995 letter agreement between MBTA and Conrail (the "1995 Letter Agreement").

This property was not originally part of the 1985 Agreement. Following the Old Colony Sales Agreement it was added to the
scope of the 1985 Agreement by the 1995 Letter Agreement, followed up by a 2004 letter agreement between MBTA and
CSXT (the "2004 Letter Agreement"), moving the property to Category B. Copies of the Old Colony Sales Agreement, the
1995 Letter Agreement and the 2004 Letter Agreement are attached to Amendment #6.

o
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7. Mileposts designations are the best available based on the 2012 MBTA Timetable and used for ease of reference. The
mileposts are not to be used to limit access for freight business to or along a named location. If it is determined that additional
access is needed for CSXT to serve a customer under its freight easement at or along a named location, the mileposts used
herein will be adjusted accordingly.
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A

THIS AGREEAENT enterad into this M day of Decemb'er 1982,
by and between th: COMMCNWEALTH OF MASSACHUSETTS, acting through
the Executive Office of T<anspor :ation and Construction, pursuant
€d MGL c.161C and Chapter 732 of the Massachusetts Acts of 1981, |
baving a mailing address of One Ashburtpu Place, Room 1610,
Boston, Massachusetts 02108, hereinafter referred ¢to as
“Grantee®, and CONSOLIDATED RAIp CORPORATION, a corporation of
the Commonwealth of Pennsylvanin; h#!ing an office at Six pPenn
Center Plaza,'Philadelphia, Pennsylvania, 19104, ﬂ;zeihafter
referred to as "Grantor"®. .
WHEREAS, Grantor has agreed to aeli.and G£;ntee has agreed
to buy certain lines and Yards of zailroad,
WHEREAS, Grantor will retain certain rights as hereinafter
set forth with respect to the lines and yards; and )
WHEREAS, Grantee desires to ent§¥ into one 6: more agree-
ments with Grantor regarding the performance of rail operations
on the lines of railroad to be purchased, and '
WHEREAS, the parties desire to set forth the terms and con-
ditions of said purchase and sale.gnd;retentiou of rights
NOW THEREFPORE, the parties héreto, intending to-be legally

bound hereby, agree as follows:

A

4

a4
/2,

A



SECTION ‘I

!

SALE -AND- TRANSFER'-OF - LINES
A. PURCHASE-AND-SALE. Grantee agrees to purchase from

Grantor, and Grantor agrees to sell to Grantee subject to the
terms and conditions of this Agreement, all the right, title, and
interest of Grantor in and to the lines, structures and yards

the limits of which are in three categories and are described

below:
Category A
Name-and-Line-Code . Milepost
Attleboro Secondary Attleboro at MP 0.02
IC 4188 . . to CP Whit at MP 9.4%
New Bedford Branch CP Whit at MP 9.4% .
IC 4189 to CP Cotley at MP 13,.3%
Middleboro Branch ‘ CP Cotley at MP 32.4% to L
LC 4190 Alden/Middleboro at MP
. . 24.6%
Buzzards Bay Secondary Pilgzim/ﬁiddieboro at MP L/;?
LC 4178 ' . 0.0% to Middleboro at MP :
.  1.5%
Middleboro Branch Middleboro at MP 24.6%to, -
LC 4177 Campello at MP 11,432



and the Middleboro Yard more or less described below and marked

- o e e

on the attached valuation map entitled ang included in Appendix_

e Sl Iy

A.

s A et eeme o éassw Be s mem o
—

All real property of the Consolidated Rail Corporation in

the Town of Hiddlebq:o between station 1206+00 on the railroad
line from South Braintree to Middleboro and station 29+16 on the
Buzzards Bay Secondary and between the above-referred station
1206+00 and station 43+00 on the Middleboro Branch comprising the
Middleboro Yards as shown on the Plan entitled: - ’

"Right of Way and Track-Map D1ld Colony Railroad Company
operated by the New York, New Haven aﬁé Haxtford Railroad Company
from South Braintree to Newport Station 1206+00 to Station
1640+40 Town of Middleboro State of Hassacl'-msetts Scale 1"=100°
June 30, 1915. Office of the Valuation Engineer, Boston, Massa-

chusettsf sheet 24 in series Vv.5-36.

Category B
Name -and-Line-Code & Milepost
Randolph Secondary ‘ Braintree Highlands at MP
LC 4194 . 0.0 to Braintree Highlands
at MP 1,0
Plymouth Secondary - South Braintree (Landers)

LC 4185 at MP 1.2 to South
_ Braintree (Landers) at Mp
1.7 (to the extent that
same is not already owned
by the Massachusetts Bay
Transportation Authority)



TR _ - Gategory-c

Name' and-Line-Code Milepost
Randolph’ Seconda:y - Braintree Highlands at MP
LC 4194 1.0 to Randolph at MP 2.5
Dighton Industrial Track Weir Junction at MP 0.0 to
LC 4195 Weir Village at MP 1.1
North Abington Turnout - ."f. *  North Abington at MP 0,.0%
LC 4179 to go:th Abington at MP
0.1l

All of the foregoing real p;dpe:ty shall hereinafter be
collectively referred to as the "Property®™ and marked on the
attached valuation maps entitled Agﬁendi:-n, together with all
right, title and interest of Grantor in and to the real property
contiguous the:ego and conveyed to Grantor as part of the afore-
said line codes, in-place track and device; appurtenant thereto,
track materials, wires, pipes, conduits, poles, guys, structures,
buildzngs, signals, ya:ds, and bridges located thereon as of the
date of this Agreement, together with all rights of Grantor in
and to any leases, easements, licenses, agreements and privileges
(excluding sidetrack and track leases in effect as of the date
first above-written) pertaining to the real p:operty. '
B. Preight-Easement .

As to the Property describeé in'ciéééories A and B

above, the deed shall reserve to the Grantor, its successors and

assigns, an exclusive and permanent easement, as hereinafter



provided, for continuing its_freight railroad operations over the
Properties, at no charga to the Granﬁoz; hereinafter referred to
as the "Freight Easement". As to the Property described in
Category C above, ‘the Grantor will quitclaim and deed over to the
Grantee all of its right, title and interest in and to Category C
Property without reservation of any rights in and to the said
Category C Property.

To the extent that Conrail seeks to transfer said easement,.
said transfer shall be made in accordance with 45 .USc
763(b) (3) (A). Grantor covenants that it and its successors and
assigns will not effect any such assignment or transfer without
the prior written consent of the Grantee. To the extent that said
assignment or tzansfe: cannot be made in accordance with 45 ©sc
763 (b) (3) (A), then Grantor, its snccesso:s and assigns covenants
that any assignment or transfer of said easement will be made
only with the prior written comsent of the Grantee. In the
event, the Grantee does not consent, then the Grantor, its suc-
cessors and assigns agrees to seek an abandonment of said ease-
ment in accordance with this section.

Grantor reserves said easemena for the following purposes of
the Grantor: (1) operation over the Property of freight trainms;

cars;_engines and other railroad equipment; {(2) the inspection,



maintenance and rehabilitation.of the .tracks,.-roadbed and asso-
ciated rail facilities on the Property; (3) such other activity
as 'is reasonably necessary or customary in connection with the
operation of rail freight serQice; and together with all benefits
and burdens of any ptovisions under.any existing labor agreements
with fespect to rail operations.

' The Grantor, its successors and assigns covenants that at
any time or times as it obtains a certificate of abandonment or
discontinuance of its f:eight,opezations on the P:operiy or any
portion(s) thereof from appropriate governmental autho:iéy_o:
authorities or if the Grantor in fact ceases its "freight opera-
tions, by 1ts.own action for any consecutivg,ls-day period, then
the said freight easement shall to the same extent terminate and
érantor; its successors or assigns, shall thereupon execute an
appropriate release of said easement which is suitable for re-
cording to the extent Grantor is authorized by law to do so pro-
vided, however, that any inter:ugtion'of service not due to
Grantor, including without Iimitatidn, strikes, lock-outs, casu-
alties or act§ of God, riot, and/o? civil insurreétion, shall
not bé deemed a cessation of freight service for the purpose of
this paragraph. G:Qntor agrees to make a simultaneous assign-
ment of all track leases and sidetrack agreements in affect on

‘the Property(ies) to the extent the Grantor is legally authorized



to do so. It is understood and agreed .among the parties hereto
that such release of easement is a part of this conveyance and
shall be supported by no consideration in addition to the price
tendered under the terms of this agreement for purchase of the
Property.

C. Irack Rights _

Grantor shall retain all rights in and to all track
leases and sidetrack agreements in effect as of the date first
above-written. Thereafter, Grantor may grant only, sabject to
the prior Grit£en approval of the G:gntee, which shall not be
unreasonably delayed or withheld, overhead trackage rights and
access to switching ﬁnd/or ya:d_facilities to railroad companies
operating east of Attleboro and si@etraci or track lease agree-
ments to customers on the P:oﬁe:ty; unless otherwise directed by
order of a regulatory autho:ity.having a jurisdiction, subject to
whatever rights the Grantee may have under law or in connection
with the issuance of any such order. 1In the event Grantor grants
any such rights, the Grantor shall f;rward a certified copy(ies)
of any instruments of such grants.to Grantee by fi:si class mail
immediately thereafter. Grantor represents that operations under
leases or sidetrack agreements now in effect or any it later
grants shall not unreasonably interfere with passenger rail oper-

ations on the Property.



SECTION-IZX

CONSIDERATION--FOR-TRANSFERS
A. PURCHASE - PRICE

Grantee shall pay Grantor the sum of one million two
hundred thousand dollars ($1,200,000) for the P:opé:ties, such
sum to be paid to Conrail at Closing in cash, or by Grantee's
check, unless otherwise agreed to by both parties in w:iging.

B. ZITLE - - -

(a) Possession of the Property shall be delivered at
Closing by Massachusetts ;tatutory quitclaim deed, hereinafter,
"Deed"™ of conveyanéa of the property ig_a form suitable for
recording bf description and line code as was conveyed to
Conrail, without convenants or warranties of any nature, except
.@s hereinafter provided. Title to the Property shall be conveyed
‘free and clear of all liens and encumbrances (except those which
the Grantor has specifically indemnified the Grantee against),
except that title shall be conveyed under and subject to all
existing tenancies, easements, rights, licenses, privileges,
agreements, covenants, conditions, restrictions, rights of re-

entry, possibilities of reverter, existing laws and ordinances,



(excluding track leases and sidetrack agreements) and any state
of facts that an accurate survey and a prudent inspection of the

Property would disclose.

SECTION-IX1
CLOSING
(1) Closing will be held on or before December 31,
1982, at the Executive Office of fzansportation and Construction,
One Ashbufton Place in Boston, or at such other time and place as
may be mutually agreed upon by the parties hereto.
(2) At Closing, Grantor shall deliver to Grantee the

following:

-

(a) PFour (4) executed couﬁée:pazts of said quit-
claim Q9ed, duly executed and acknowledged for recording in the
appropriate Registeries of Deeds. 1In addition, Grantor will
provide to Grantee valugtion maps covering all of the Propeity,
which are marked in red on Appendig A and Appendix B, attached
hereto. 1If a survey is required as ; prerequisite to recorda-

tion, Grantee shall obtain and bear cost of such survey.



.~ (b) A general assigrment by Grantor to Grantee of
all leases, licenses, agreements (excludihg track leases and
sidetrack agreements), and privileges pertaining to the Property,
and within 30 days thereafter any security deposits under any
such instruments.

(c) Proof of satisfaction of mo:tg&ges, if‘any,
affecting the Property and proof of satisfaction of all pre-
closing‘real estate tax obligations affecting the Property and a
letter from the Grantor indemnifying the Grantee against any
outstanding tax obfigations on the day of the Closing.

(d) A certificate by an authorized officer of the
Granto:-qg:tifying the power and authority of Grantor's signator
to the deed to bind the Grantor to the co;veyance of the Prop-
erty.

(e) Grantor will use its best efforts to deliver
final drafts of all closing documents will be submitted to the
Grantee at least 14 and no later ghan 7 days p:io:.to elosing
for its review and approval. Nf;ety-six (96) hpurs before
Closing, Grantor will produce for examination and approval by
requisite Commonwealth authorities the final, executed Closing
documents which will remain in Grantor's possession until

closing.

- 10 -



(3) Grantor shall make all reasonable efforts to make
available or deliver the'following to Grantee at the times
specified: _

(a) Within 14 days after Cloéing, Grantor shall
deliver to Grantee a list of all licenses, agreements, and the
lease documents. _

(b} Within 45 days after Closing Conrail shall "
deliver to Grantee (i)'thg “linens™ for the Property, (ii)
Grantor's executed counterparts of licenses and agreements and
also the deed records and histo:ic_data;'(iii) a schedule of the
security deposits (if any) held by Grantor as of the date of
Closing; (iv) Grantor's paymeﬂgj ﬂy separate check, in the aggre-
gate amount of all security deposits h;ld under leases; and
Grantee shall execute an agreement :eléasing Grantor, and holding
Grantor free and harmless from, any liability for any application
of such security deposits made after delivery of said deposits;
and (v) any &vailable engineering data on track and structures
on the P:opé;ty:- | ’

(4) At Closing, Grantee shall deliver ta Grantor the

following documents:

=13 =



. (a) A certificate by an authorized officer of the
Grantee certifying that the Grantee has the legislative and other
authority to enter into and be bound by the obligations imposed
;nder this Agreement. ‘

(b) An'assumptiou‘and release of Grantor from all
liability arising after delivery of the executed éounte:pa:g;
under the aforesaid assignment of the leases, licenses; sidetrack
ag:eements, and pzivzleges pertaining to the Property.

(5) All real estate trangsfer taxes (iE—any) imposed by
law shall be divided equally between Grantor and Grantee; pro-
vided, however, that both parties shall be entitled to avail
themselves of any exc.ptions from the payment of such taxes as
they may enjoy. Real p:operty tazxes; and income from leases,
licenses, agreements, and privileges pertaining to the Property
shall be apportioned as of.the date of Closing.

(6) All recording costs and filing fees required to be
paid with respect to documents under this Agreement shall be the
sole responsibility of Grantee. o _

(7) Grantor agrees to indemnify Grantee against:

(2) losses resulting from liens againsf the Prop-

erty recorded up to- the time of Closing, and

- 12 -



(b) 1loss and liability arising out of any instru-
ment referred to in Subsection 2(b) of this Section if, and only
to the extent that, (i) such loss and Iiabiliéy accrued and a
cause of action against Grantor existed during the period from
April 1, 1976 until delivery of said instruments to Grantee or
(ii) such loss or liability and a ‘cause of action agéinst Grantor
accrued at any time prior to delivery of the relevant instrument
to Grantee and a written demand for redress was received by
Grantor from the aggrieved party prior to said delivery. )

‘Grantee shall notify Grantor of any claim or action falling
within the scope of this Paragraph (7), and Grantor shall have
the right to defend Snch claim and to asse:t any and all defenses

which would be avajilable to Grantor if G:antor continued to be

the owner of the P:operty.

SECTION -IV

In the event the Massachusetts Department of the Attorney
General, the Executive Office of Administration and Finance or
the Executive COuncil fails prior to closing to authorzze or
approve this Agreement or the closing documents, then this Agree-~-
ment shall be cancelled and neither pParty hereto shall have any

claim against the other by reason hereof.

-13 -



BEST-EFFORTS. Each party shall use its best efforts to
expedité the obtaining of any governmental approvals required in
connection with any of the transactions contemplated by this

. Agreement.

SECTION -V
By entering into this Agreement, neither party waives any
rights which it may have against the holders of interest referred

to in Section III, paragraph (2)(b). - -

SECTION-VI
If the Grantee is required_to secure subdivision approval,
due to existing laws or ordinances of any municipality of which
any of the Property is in part, then the Grantor shall cooperate
with the Grantee in securing such approval, including the fur
nishing of maps, title reports and other pertinent information in
its possession.
SECTION-VII
DESIGNATED RAIL ‘PASSENGER OPERATOR .

In the event that rail operations, or rehabilitation, or
construction on the Property (or any portion thereof) are o be

con?ucted by a party other than Grantor, Grantor shall enter into

- 14 -
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3

an‘ag:eement with such party performing operations, rehabilita-
tion or comstruction on the Property (oxr any portion thereof) for
the joint use of saigd Property. Such agreements shall include
but not be limited to the follo?iné provisions:

(1) Reasonable access to the Property by the Grantee's

P

— b m—

assigned operator(s) and/or contractor(s);

(2) Indemnification of such operator(s) ,and/ or con-
tractor(s) and the Grantee as to any loss or liability, death,

bodily injury, damage to property or the Property arising from
Grantor's use and enjoyment of its freight easement reserved and
described in Section 1B; ) o

(3) As to any designated passenger operator, Grantor
shall share in the cost and expense of méintaining the é:opeéty
or any portion the:eof'used for® passenger operations.

(4) Subject to the p:bvigions of subparagraph S5 belo;,
as to any :ehabiyitation or .construction, Grantoi shall agree to
keep and maintain the Properties designated Category A, in Sec-
tion 1 above, at its own expense at no less than FRA c;ass I1I
and shall maintain or cause to be-maintained the Properties -
designated as Category B at no less than FRA Class I, at its own

expense.

=15 -



Y

(5) Conrail shall determine the requirements for main-
tenance, construction, reconstruction or alteration of the
Category A lines and ghgil bear the completé.cost thereof as long
as there is no Commonqealth use of these rail lines for passenger
service or until 'service thereon is discontinued by Conrail. 1Im
the event that rail paséengei service is initiated on the
Category A lines; Conrail as provided in the previous two sub-
paragraphs, (3) and (4), shall share in the cost and expense of
maintaining the. Property or any portion thereof used for pas-
senger operations, and shall agree to bring up, keep and main-
tain_the Properties designated in cgkegory.z, in Section 1
above, at its own expense, at no less than FRA Class II and shall
b:ing'up, maintain or cause to be maintained the Properties des-
ignated as Category B at no léss than FRA Class I, at its own
expense. In the event that the track class on the lines desié-
nated in Category A is less than Class II standards, or less than
Class I on the lines designated in Category B, Conrail shall, at
;ts own cost, restore the lines to Class II standards 6: Class '1
standards respectively, within 180 days of the effective dafe of
any discontinuance of service by Conrail.

(6) any disputes arisiné under this section shall be
first negotiated in good faith and, if irreconcilable, shall be
submitted to final and binding arbitration by the American Arbi-
traiton Association. Any costs of arbitration shall be borne

equally by the Grantor and the Grantee,

- 16 -
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(7) If any agreement is reached between the Grantor and
Grantee, or any other parties, concerning the operation and
maintenance of Categories A and B lines of railroad (but not the
yards) owned, operated or otherwise utilized by the Grantor, the
provisions of that agreement shall supersede this Section VII, in
its entirety, provided it is in writing and assented to in
writing by the Grantee. '

SECTION-VIII
NOTICES. Unless otherwise specified herein, all notices,
requests, ccnsents; demands, or other coﬁmunica£10ns dé;i:ed or
required to be given by one party to the other shall have been
deemed to have been given only when deposited in the United
States mail, certified, return tece1pt :equested, directed to the
recipient as follows (or at such other addresses as either the
parties hereto may designate by written potibe to the other party
hereto):
If to the Grantor:
Consolidated Rail cOzporation
1528 Walnut Street
Room 901
Philadelphia, P2 19102

Attention: Lawrence A. Huff, Assistant Vice President
Real Estate

- 17 - :
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If to Grantee:
Executive Office of Transportation and Construction
One Ashburton Place, Room 1610
Boston, MA 01208
Attention: Secretary
With a copy to:
Executive Office of Transportation and Construction
One Ashburton Place, Room 1610
Boston, MA 02108

Attention: Legal Counsel

SECTION IX :
RISK -OF -LOSS. Risk of loss or damage to the Property shall
remain with the Grantor until such time as title to the propefty

passes to the Grantee; provided, however, that in the event of

~ substantial damage to any of the onpe:ty,- Grantee, by notice 1n

\
writing to Grantor may terminate this Agreement as to such

‘line(s) or yard(s) upon which substantial damage has occurred.

In such event the parties hereto shall negotiate. an appropriate
reduction of the purchase price. Substantial damage shall be
deemed to mean such damage to a liné as to render it not capable

of being operated for continued rail services.

-

- 18 -



The Grantee shall have the right to enter fof the pu;pose of
inspecting the Property during the period of this Agreement at
its own risk, and Grantee he:eby relieves Grantor of all liabil-
ity for loss or damage to property or for death or bodily injury

arising from entry for the purpose of inspection.

SECTION X
A. CONTENTS- OF -AGREEMENTS: - PARTIES - IN- INTEREST. This

Agreement sets forth the entire understanding of the parties
hereto with respect to the transactions contemplated herxeby and
may not be amended except by wzitéeh.insérument ;xecuted by the
parties hereto. Any previous agreements or understandings be-
tween the parties regarding the subject matter hereof i:e merged
into and superseded by this Agreement, except as herein provided.
All representations, warranties, covenants, terms, condition;,
stipulations and provisions of this Agreement shall survive
closing and be binding upon and inure to the benefit of, and be
enforceabie by..the Successors and assigns of the respective
parties, to the extent anot satisfied at closing. Neither
Grantee nor Grantor shall assign, pledge, encumber,. or transfer
this Agreement, or any interest therein, without the prior con-

sent of the other.



B. GOVERNING EAW. This Agreement and the rights and obli-

A4

‘gations-accruing hereunder shall be constructed and enforced in
accordance with the laws of Massachusetts in the courts of the
Commonwealth. .

C. APPENDICES. All appendices referred to in this Agree-
ment are intended to be, and are hereby, specifically made a part
of this Agreement.

D. WAIVER. No waiver by eithéz party of any failure of, or
refusal by, the other party to comply with its obligations under
this Agreement shall be deemed a waiver of any other or subse-
quent failure or refusal to so comply.- ﬁ;twithst;nding any pré-
visions of this agreement, the Grantee specifically reserves its
:ights pursuant £o MGL c.l61C.

E. TIME:- TENDER. Time shall be of the essence of this

Agreement.

SECTION X3}

BROKER. Grantee represents that it has not dealt with any
broker in connection with the transactions contemplated by this
Agieement; -Grantee agrees to indeﬁnify Grantor against, and hold
Grantor harmless from, any and all loss, damage, penalty, claim,
liability, cost, and expense, including without limitation,

reasonable attorneys' fees and disbursements arising from or in

- 20 -
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connection with any action by any broker or other party with whom
Grantee may have dealt for a commission or compensation from this

sale of the Property.

’ SECTION-XII

DBFABLT. If Grantor shall tender the Deed and other pa.pers
and payments required i:o be delivered at Closing by this Agree-
ment, and if ;.itantee fails or refuses to tender the purchase
price, as required by this Agreement or fails to comply with the
Closing requirements of this Agreement, then, without dlimiting
any rights available to it at law or in e-qnity', é:anto: may, at
its option, refuse to close title. If the Grantee shall tender
the purchase price at closing by the terms of this Agreement, and
it Granto: fails or zefuses to tender the” Deed and other papers
and payments required to be delivered at closing then, without
limiting azny rights available to it at law or in equity, the

Grantee may, at its option, refuse to close t:ltle.

- 2] -
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day and year first above written.

Witnesses as to the Grantor

IN WITNESS WHEREOF, this Agreement has been executed on the

CONSOLIDATED RAIL CORPORATION

e CEMAL

“Robert 4. Soltis
Managey- Real Estate

COMMONWEALTH OF MASSACHUSETTS
acting through the Executive
Office of Transportation and
Construction

ommissioner of
Capital Planning and

. Operations

/

James F.
Secretary of

- 22 -
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Carlin
Transportation



INRAIL

Advance Copy via Fax to: T
617/222 - 6180 = ?

7

“* - -

-}
May 12, 1998 7*)

Mr. Robert H. Prince

Chief Operating Officer

Massachusetts Bay Transportation Authority ‘
10 Park Plaza

Boston, MA 02116

Dear Mr. Prince:
This refers to a Sale Agreement between the Commonwealth of Massachusetts (*Grantee” or

"Commonwealth") and Consolidated Rail Corporation (*Grantor” or "Conrail*) dated December 16,
1982, copy attached, which established the basis for Commonwealih's acquisition of the following

Category A and B lines from Conrail:

NAME LINE CODE BETWEEN FOLLOWING LOCATIONS
Braintree Secondary 177 Campello (MP 11.4) and Middleboro (MP 24.6)
(former Middleboro Br)

Middleboro Secondary 4178 Middlebora (MP 21.2) and BCLR{MP 22.7)
(forme@u;zards Bay Sec.) E
Plymouth IT 4185 S. Braintree (MP 1.2) and BCLR (MP 1.7)
Middieboro Secondary 4189 Whit (MP 9.4) and Cotley (MP 13 3)
(former New Bedford Br.)

Randolph IT 4194 Braintree (MP 0.0) and EOT (MP 1| ¢)
Middleboro Secondary 4203 Cotley (MP 13 3) and Middleboro (MP 21 2)

Pursuant with Section | B of the December 16, 1982 Agreement, Cenrail reserved, at no_charge, an

axclusive an_d permanent easement over the above lines for continued freight raifroad operations and
related acfivities necessary for the freight operations thereover.






Mr. Robert H. Prince -
Page#@ ©
May 17, 1998

Over the past several years, the Commonwealth has progressed a major program of various capital
projects to upgrade these lines so that control could be assumed by the Massachusetts Bay

Transportation Authority ("MBTA"), in order to commence commuter rail passenger operations over
said lines.

Although the change of control has been accomplished, there is no defined basis to deal with the
apportionment of liability between Conrail and MBTA in conjunction with their shared aperations over
these lines, pursuant with Section VII of the December 16, 1982 Agreement.

Conrail suggests the Liability Indemnification provisions in Article 7 of the master Trackage Rights
Agreement between Conrail and MBTA dated (effective) July 1, 1985, as the basis for the apportionment
of liability on these lines. As such, this Letter Agreement would be considered as an amendment to the

December 16, 1982 agreement, solely for the purpose of governing liability apportionment on the above
lines, effective May 12, 1998

If you agree with this proposal, please acknowledge your concurrence in the space provided below,
returning Conrail's original counterpart to me for our records.

Very sincerely yours,

R. Paul Carey
General Manager - Contracts

ACCEPTED ON BEHALF OF MASSACHUSETTS BAY TRANSPORTATION AUTHORITY

BY:

ITS:

DATE -
- .







\: Massacliusetts Bay Transportation duthority
WIIIM F ,H’eld Argeo Paul Cellucci James J. Kerasiotes . Robert L. Mabardy -
Gmmw:' : Lientenant Governar Secretary and MBTA Chairman {nterim General Mcnagrr

MBTA RAILROAD CPERATIONS

May 28, 1968

Mr. Michael Peterson ' ' op
General Manager . T)ud '
Consolidated Rall CorporsbiinlNESSING DEST, 4

One Bsil Crossing Road .

RD2 Box 148

Selkirk, NY 12158-0818

RE: wmwmm

Dear Mr. Petersan:

Pursuant to earlier discussions the MBTA has prepared the attached revised

. &ddendas to the Trackage Rights Agresment. Thess revisions should encompass all of

our previous agresments; however, if you understand differently, please bring it to my
attention.

The Weymouth Industrial Track Is included in Addendum 1 as a Category A
Property In anticipation of the signing of a lease agreement. This leass is currently being
progressed by our respective Real Estate Dspartments and should be complsted soon.
If the Inclusion of the Weymouth Industrial Track presents a problem, we can deferit until
8 later date. . i

sT These changes in maintenance and dispatching shall become effactive on m Jv \7
| ®, 1888 provided you do not see problems with the revisions. 7 M

Please indicate your concurrence by signing on the line provided below. If you
require any changes or additional clarification, please cal at your earilest convenience,

Sincerely,
é?-[%é;( [“-b!Jﬁi
1,
hn A. Cline (ev”™ .
eputy Chief < €'
for Raliroad Operations )

CONCUR:

Michgsl Peterson -

Gensral Manager, Consolidatad Raii Corporation

cc R. H. Prince; J. F. Flaherty; J. D. Ray; J. E. Powers
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Mitt Romney Kerry Healey Daniel A. Grabauskas Michael H. Mulhern
Governor Lt. Governor Secretary and MBTA Chairman General Manager

M @ Massachusetts Bay Transportation Authority

February 27, 2004

Mr. John N. Booth, 1II

Director - Joint facility Contracts
£SX Transportation

500 Water Street, J801
Jacksonville, FL. 32202

Dear Mr. Booth:

Thank you for responding to my letter of November 19, 2003. That letter was fashioned
after all previous letters regarding changes to ADDENDUM 1 of the 1985 Trackage Rights
Agreement between our respective organizations. This 1985 Agreement was intended to define
each party’s rights and obligations related to the use of certain rail property. This process has
worked quite well through the years and we are now ourselves “a bit confused”.

Please do not be confused by our request for concurrence. This request was only made out of
respect for Mr. Gibson and the CSXT Corporation. The trackage rights that exist between our
organizations are quite clear with respect to CSX usage of MBTA rail properties. The change from
Category A to Category B of Addendum 1 is solely to correct the fact that the Capeway segment is in
fact MBTA owned and solely used by CSXT. These changes are being made in the exercise of the
rights identified in Section 3.03, paragraph (a) which reads:

Section 3.02. Changes in Status of MBTA Rail Properties

(@) Nothing in this Agreement shall derogate from MBTA'’s right to determine which
category its Rail Property shall fall within, as shown in ADDENDUM 1. In the event
that passenger services are instituted by MBTA or a carrier authorized by MBTA on
MBTA Rail Properties shown in ADDENDUM I as Category B properties, such
properties shall be designated as Category A properties. In the event that MBTA
discontinues passenger services over any of the Category A . MBTA Rail Propertiies,
such properties shall be designated as Category B properties for purposes of this
Agreement. In each case, the change in designation of the status of the rail property
shall be effective upon the date specified by MBTA in a written notice provided in
advance thereof to CONRAIL.

The seven (7) approximate miles of track between Cotley and Cape is in a better condition
now than when the MBTA took over the maintenance in 1995. The amendment dated May 26, 1995
was delivered to Conrail’s General Manager, Michael Peterson. The request for concurrence was
also included by the MBTAs John A Cline at that time in deference to the same respect being shown
in my recent transmittal. A copy of this amendment was provided to you in early December shortly
after your receipt of my letter. In 1995 the segment was listed in ADDENDUM 1 Category A, fourth
from the bottom as:

Massachusetts Bay Transportation A uthority, 43 figh Street, Boston, MA 02110



Mr. Booth
Page 2

Middleboro Secondary Cot - Bay (Via Cape) 13.3 - 22.7 Class I

Your agreement is not required for the reclassification to occur but your acceptance of the
requirement of Article 5, Section 5.02 is required. This Section establishes the parameters that
must be met prior to and concurrent with CSXT use of MBTA rail properties. Your acceptance of
these conditions is a prerequisite to your use of said properties. If you wish to wait “several
months to accommodate the transition” you also must be prepared to wait several months before
you use the identified segment of track. The MBTAs written notification to you dated
November 19, 2003 contained an effective date of January 1, 2004 (copy attached). This
notification needs no response from CSX, but lacking an affirmative response from CSXT
accepting of the responsibilities prescribed in section 5.02, the MBTA will be forced to remove
the Capeway from service to prevent its usage in violation of FRA regulations.

We are quite surprised that you think it will take several months to transition is a safe and
orderly manner. CSXT forces already dispatch and maintain the 13 miles from Attleboro to
Cotley on one end and Middleboro yard on the other end. Further you also dispatch and maintain
from Cotley to Fall River and New Bedford.

If CSXT can sufficiently validate a hardship that prevents your dispatching and
maintenance of this track segment, the MBTA may be willing to continue these functions at
CSXT’s sole cost and expense. The MBTA will use its commuter rail operating contractor to
perform the required function and pass through all costs associated thereto, a cost presumably
higher than what CSXT can provide for themselves. The MBTA will cease maintaining and
dispatching this track segment effective close of business March 15,2004.

Sincerely,

aM. Barr(vzy/‘5 Aiv
rdtions

irector of Railroad Ope

JDR/AMB:mj

Attachments

cc: J.D. Ray
A.R. Regan
D.E. Breen
S.A. Jones

N.K. Chin



bce:  R.C. McGovern
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Executed Version

Amendment #8
to CONRAIL/MBTA Trackage Rights Agreement
of July 1, 1985

This Amendment #8 (“Amendment #8) to the Trackage Rights Agreement dated as of
July 1, 1985, as previously amended (as so amended, the “1985 Agreement”), by and between
the CONSOLIDATED RAIL CORPORATION (“CONRAIL”) and the MASSACHUSETTS
BAY TRANSPORTATION AUTHORITY (“MBTA”) is entered into by and between CSX
TRANSPORTATION INC. (“CSXT”) and the MBTA this 11" day of November, 2015 (the
“Amendment #8 Effective Date”), and is effective as of the Amendment #8 Effective Date.

BACKGROUND

A. The 1985 Agreement was entered into by the MBTA and CONRALIL to identify
certain real property interests described therein and for the purpose of granting to
each other certain rights to conduct passenger or freight rail services on property
which they separately own or control.

B. CSXT has succeeded to and currently holds and is responsible for the rights and
obligations of CONRAIL including the real property interests identified in and with
respect to the 1985 Agreement.

C. Pursuant to Section 9.01 of the 1985 Agreement (“Section 9.01”), the 1985
Agreement will terminate on December 31, 2015, and the parties hereto have not,
prior to June 30, 2015, elected, pursuant to Section 9.01, to extend the term of the
1985 Agreement for one successive thirty (30) year term.

D. The parties hereto wish to extend the term of the 1985 Agreement so that it will
continue until December 31, 2017.

AGREEMENT

In consideration of the premises recited above, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged by each party to the
other, CSXT and the MBTA agree as follows:

1. Section 9.01 of the 1985 Agreement is hereby amended by (i) replacing the words
“December 31, 2015” in the first sentence thereof, with the words “December 31,
20177, and (ii) replacing the words “June 30, 2015 in the second sentence thereof,
with the words “June 30, 2017”.

2. All of the terms, conditions, and agreements contained in the 1985 Agreement shall
be continued in full force and effect except as may have been amended herein, and
the 1985 Agreement, as amended herein, is hereby ratified and affirmed.

[Signatures on following page.]



IN WITNESS WHEREOF, the parties have caused this Amendment #8 to be signed with
effect as of the Amendment #8 Effective Date set forth above, in multiple counterparts, each of
which shall be considered an original.

MASSACHUSETTS BAY CSX TRANSPORTATION, INC.
TRANSEORTATION AUTHORITY

By! - By:
Name:ﬂyaﬁ D Corlnelan Natfig! AL s, \,J E S-T'@\.Zm'\(
Title: ), puty Direc vf/ (R0 Tile: AV{= Passeeesr, OPRImaNS

APPROVAL AS TO FORM

By: FM C A(/\/’
NameJJahﬂ Enﬂldf\m

Title: GeneNrAL Cavmisgl

#37168891_vi

[Signature Page to Amendment #8 to 1985 Agreement]



Amendment #10
to CONRAIL/MBTA Trackage Rights Agreement
of July 1, 1985

This Amendment #109 (“Amendment #10”) to the Trackage Rights Agreement dated as
of July 1, 1985, as previously amended (as so amended, the “1985 Agreement”), by and
between the CONSOLIDATED RAIL CORPORATION (“CONRAIL”) and the
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY (“MBTA>) is entered into
by and between CSX TRANSPORTATION INC. (“CSXT?) and the MBTA this 23 ™ day of
January, 2018 (the “Amendment #9 Effective Date”), and is effective as of the Amendment #9
Effective Date.

BACKGROUND

The 1985 Agreement was entered into by the MBTA and CONRAIL to identify
certain real property interests described therein and for the purpose of granting to
each other certain rights to conduct passenger or freight rail services on property
which they separately own or control.

CSXT has succeeded to and currently holds and is responsible for the rights and
obligations of CONRAIL including the real property interests identified in and with
respect to the 1985 Agreement.

Pursuant to Section 9.01 of the 1985 Agreement (“Section 9.01”), the 1985
Agreement will terminate on December 31, 2017, and the parties hereto have not,
prior to June 30, 2017, elected, pursuant to Section 9.01, to extend the term of the
1985 Agreement for one successive thirty (30) year term.

The parties hereto wish to extend the term of the 1985 Agreement for one month
periods so that it will continue until either party gives thirty (30) days’ notice
January 31, 2018.

AGREEMENT

In consideration of the premises recited above, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged by each party to the
other, CSXT and the MBTA agree as follows:

1.

Section 9.01 of the 1985 Agreement, as previously amended, is hereby amended by
(i) replacing the words “January 31, 2018” in the first sentence thereof, with the
words “February 28, 2018. This Agreement shall then automatically renew for
subsequent thirty (30) day periods, for a maximum of up to 12 months, until such
time as either party gives thirty (30) days’ notice to terminate or the Agreement is
otherwise renewed.”,

All of the remaining terms, conditions, and agreements contained in the 1985
Agreement shall continue in full force and effect



[Signatures on following page.]






Amendment #11
to CONRAIL/MBTA Trackage Rights
Agreement of July 1, 1985

This Amendment #11 (“Amendment #11”) to the Trackage Rights Agreement
dated as of July 1, 1985, as previously amended (as so amended, the “1985
Agreement”), by and between the CONSOLIDATED RAIL CORPORATION
(“CONRAIL”) and the MASSACHUSETTS BAY TRANSPORTATION
AUTHORITY (“MBTA”) is entered into‘py and between CSX TRANSPORTATION
INC. (“CSXT”) and the MBTA thiszg Hay of November, 2018 (the “Amendment #11
Effective Date™), and is effective as of the Amendment #11 Effective Date.

BACKGROUND

A. The 1985 Agreement was entered into by the MBTA and CONRAIL to
identify certain real property interests described therein and for the
purpose of granting to each other certain rights to conduct passenger or
freight rail services on property which they separately own or control.

B. CSXT has succeeded to and currently holds and is responsible for the rights
and obligations of CONRAIL including the real property interests
identified in and with respect to the 1985 Agreement.

C. Pursuant to Section 9.01 of the 1985 Agreement (“Section 9.01”), the
1985 Agreement is subject to automatic renewal for 30 days for up to 12
months from February 28, 2018, and the parties have not elected,
pursuant to Section 9.01, to extend the term of the 1985 Agreement for
one successive thirty (30) year term.

D. The parties hereto wish to extend the term of the 1985 Agreement for
twelve (12) one month periods so that it will continue until either party
given thirty (30) days’ notice of termination or the Agreement is
otherwise renewed.

AGREEMENT

In consideration of the premises recited above, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged by each party
to the other, CSXT and the MBTA agree as follows:

1. Section 9.01 of the 1985 Agreement, as previously amended, is hereby amended
by (i) replacing the words “February 28, 2018” in the first sentence thereof, with
the words “February 28, 2019”; and (ii) replacing the words “June 30, 2017 with
the words “June 30, 2019.”

2. From and after February 28, 2019, the 1985 Agreement shall automatically
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renew for subsequent thirty (30) day periods, for a maximum of up to twelve
(12) months, until such time as either party gives at least thirty (30) days’ notice
to terminate or the Agreement is otherwise renewed.

All of the terms, conditions, and agreements contained in the 1985 Agreement
shall be continued in full force and effect except as may have been amended
herein and the 1985 Agreement, as amended herein, is hereby ratified and
affirmed.

(signature page follows)




IN WITNESS WHEREOQF, the parties have caused this Amendment #11 to be
signed with effect as of the Amendment #11 Effective Date set forth above, in multiple
counterparts, each of which shall be considered an original.

MASSACHUSETTS BAY CSX TRANSPORTATION, INC.
TRANSPORTATION AUTHORITY

W4 VTV — Mows 7

Name: Z an D. Coholan Name: . MARCo TUUL N
Title: Ckna—l— Badrocd Officn—~ Title: W WZXTOR

[Signature Page to Amendment #11 to 1985 Agreement]
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IN WITNESS WHEREOQF, the parties have caused this Amendment #12 to be
signed as of the Execution Date, in multiple counterparts, each of which shall be
considered an original.

MASSACHUSETTS BAY CSX TRANSPORTATION, INC.
TRANSPORTATION AUTHORITY

By: By: J/grw—— Be—

Name: Name: Brian Bace

Title: General Manager Title: sp.. P pjovahecn Re gion
APPROVAL AS TO FORM

By:

Name:

Title: General Counsel

[Signature Page to Amendment #12 to 1985 Agreement]
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Amendment #13 to
CONRAIL/MBTA Trackage Rights Agreement of July 1, 1985

This Amendment #13 (“Amendment #13”) to the Trackage Rights Agreement dated as
of July 1, 1985, as previously amended (as so amended, the “1985 Agreement”), by and
between the CONSOLIDATED RAIL CORPORATION (“CONRAIL”) and the
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY (“MBTA”) is entered into
by and between CSX TRANSPORTATION INC. (“CSXT”) and the MBTA this __ day of

, 2022 (the “Execution Date”), and is effective as set forth herein.

BACKGROUND

A. The 1985 Agreement was entered into by the MBTA and CONRALIL to identify certain
real property interests described therein and for the purpose of granting to each other
certain rights to conduct passenger or freight rail services on property which they
separately own or control.

B. CSXT has succeeded to and currently holds and is responsible for the rights and
obligations of CONRAIL including the real property interests identified in and with
respect to the 1985 Agreement.

C. CSXT and the MBTA, entered into that certain Definitive Agreement, as of April 11,
2022 (the “2022 Definitive Agreement”), whereby CSXT agreed to sell and MBTA
agreed to buy, subject to the terms and conditions of the 2022 Definitive Agreement,
CSXT’s interest in certain railroad properties, and CSXT has by Release Deed of even
date hereof (the “Release Deed”) conveyed the Milford Secondary and the Conveyed
Franklin Industrial to the MBTA, including, inter alia, all of CSXT’s right title and
interest to the Milford Secondary and the Conveyed Franklin Industrial, subject to certain
CSXT retained easements and other reserved rights, all as such properties are defined and
described in the Release Deed.

D. Capitalized terms used herein and not otherwise defined shall have the meanings ascribed
to them in the 2022 Definitive Agreement.

E. The parties acknowledge and agree that concurrently with the execution of this
Amendment #13, CSXT has conveyed by Release Deed that certain property defined in
such Release Deed as the “Milford Secondary” to the MBTA, and entered into an
Assignment of Permanent Freight Easement Agreement with the Grafton and Upton
Railroad Company (“GU”) (the “Assignment of Easement”), pursuant to which, among
other things, CSXT has assigned the CSXT Milford Easement as it relates to the Milford
Secondary to GU on an exclusive basis for a term of years, subject to extension (the date
upon which such Assignment of Easement takes effect being the “Effective Date of
Assignment of Easement”), while retaining a reversionary interest therein upon
expiration or termination of said Assignment of Easement (the expiration or termination
of the Assignment of Easement being the “Assignment End Date”).

F. The parties hereto wish to (i) add the Milford Secondary to Addendum 1, Category A of



the 1985 Agreement as of the date hereof for such periods as the Assignment of Easement
is not in effect, and (ii) add the Conveyed Franklin Industrial to Addendum 1, Category A
of the 1985 Agreement as of the date hereof for such period or periods as there is not in
effect an operating or trackage rights agreement by and between MBTA and a party other
than CSXT governing freight rail operations of such other party on the Conveyed Franklin
Industrial (any such agreement being a “Conveyed FIT Operating Agreement”).

AGREEMENT

In consideration of the premises recited above, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged by each party to
the other, CSXT and the MBTA agree as follows:

1. Effective as of the date hereof, the Milford Secondary and the Conveyed Franklin
Industrial are hereby added to Addendum 1, Category A of the 1985 Agreement as MBTA Rail
Properties for all purposes under the 1985 Agreement.

2. Notwithstanding the provisions of Section 1 hereof, so long as the Assignment
of Easement is in effect (the “Assignment Period”), the Milford Secondary shall be deemed not
to have been added to Addendum 1, Category A of the 1985 Agreement and shall not be deemed
to be MBTA Rail Properties under the 1985 Agreement, or otherwise governed in any way by
the 1985 Agreement, but rather shall be governed by that certain Operating Agreement between
the MBTA and GU of even date herewith (the “Current MBTA-GU Agreement”), or such
other operating agreement as the MBTA and GU shall enter into (such other operating agreement
or the Current MBTA-GU Agreement as may then be in effect being the “MBTA-GU
Operating Agreement”). For the avoidance of doubt, the Milford Secondary is to be treated as
MBTA Rail Properties and reflected in Addendum 1, Category A of the 1985 Agreement at all
times after the Assignment End Date, but the Milford Secondary shall not be governed in any
way by the 1985 Agreement from the Effective Date of the Assignment of Easement through the
Assignment End Date.

3. Notwithstanding the provisions of Section 1 hereof, so long as there is a
Conveyed FIT Operating Agreement in effect (the “Conveyed FIT Operating Period”), the
Conveyed Franklin Industrial shall be deemed not to have been added to Addendum 1, Category
A of the 1985 Agreement and shall not be deemed to be MBTA Rail Properties under the 1985
Agreement, or otherwise governed in any way by the 1985 Agreement, but rather shall be
governed by such Conveyed FIT Operating Agreement. For the avoidance of doubt, the
Conveyed Franklin Industrial is to be treated as MBTA Rail Properties and reflected in
Addendum 1, Category A of the 1985 Agreement at all times during which there is no Conveyed
FIT Operating Agreement in effect.

4. MBTA hereby covenants and agrees that in the event CSXT grants to GU rights
to operate over the Conveyed Franklin Industrial, MBTA will use commercially reasonable
efforts to amend the MBTA-GU Operating Agreement to include in its coverage the Conveyed
Franklin Industrial. Notwithstanding the foregoing, such MBTA-GU Operating Agreement
(whether or not amended in accordance with the preceding sentence) shall also be deemed to be

Error! Unknown document property name.
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a Conveyed FIT Operating Agreement in effect for all such periods as GU has rights to operate
over the Conveyed Franklin Industrial.

5. MBTA, for good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, hereby remises, releases, and forever discharges CSXT and its current
or former corporate parents, subsidiaries, divisions, affiliates, principals, officers, directors,
employees, shareholders, partners, agents, attorneys, insurers, successors and assigns, and other
representatives, of and from all obligations, charges, complaints, claims, liabilities, promises,
actions or causes of action, damages, losses, debts, attorneys’ fees or other costs or expenses
(collectively “Obligations™), in law or in equity, known or unknown, contingent or matured,
asserted or unasserted, that arise (i) with respect to the Milford Secondary, during the
Assignment Period or (ii) with respect to the Conveyed Franklin Industrial, during any
Conveyed FIT Operating Period, in any case under clause (i) or clause (ii) notwithstanding when
asserted; provided, however, that this Paragraph 5 (x) shall not apply to Obligations resulting
from CSXT rail operations on the Milford Secondary during the Assignment Period or on the
Conveyed Franklin Industrial during the Conveyed FIT Operating Period, and (y) shall apply
only to those Obligations relating to the Milford Secondary and, to the extent arising during the
Conveyed FIT Operating Period, the Conveyed Franklin Industrial, and not to those Obligations
relating solely to the Conveyed Franklin Industrial arising at any time other than during the
Conveyed FIT Operating Period, or to any other property governed by the 1985 Agreement.

6. Addendum 1 of the 1985 Agreement is hereby amended to add to Category A the
following lines, subject to the provisions of Paragraphs 2 and 3 above:

Mile Posts Maintenance
From To
Facility Val Map | Engineer | Val Map Engineering Station
Segment ing
Station
V4.16, 1458+20 | V4.33, Map 9 445+02 Class 1
Milford | Map 29 (0+00)
Secondary | Franklin IT Point of Easterly edge of at-grade crossing,
Switch at 1459+20 = Central Street, Milford
Engineering Station
0+00 on Milford
Secondary
Mile Posts Maintenance
From To
Facility Val Map | Engineering | Val Map Engineering Station
Segment Station
Conveyed | V4.16, 1456+00 V4.16, Map 29 | 1480+40 Class 1
Franklin | Map 29
Industrial
Point of intersection with Westerly edge of at-grade crossing,
MBTA Franklin Line Union Street, Franklin
7. All of the terms, conditions, and agreements contained in the 1985 Agreement

shall be continued in full force and effect except as may have been amended herein and the
1985 Agreement, as amended herein, is hereby ratified and affirmed.

3
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(signature page follows)
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IN WITNESS WHEREOF, the parties have caused this Amendment #13 to be signed
as of the Execution Date, in multiple counterparts, each of which shall be considered an original.

MASSACHUSETTS BAY CSX TRANSPORTATION, INC.
TRANSPORTATION AUTHORITY

By: By:
Name: Name:
Title: General Manager Title:

APPROVAL AS TO FORM

By:
Name:
Title: General Counsel

[Signature Page to Amendment #13 to 1985 Agreement]
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This DEFINITIVE AGREEMENT (this “Agreement”), dated as of 11, 2022
(the “Effective Date”), is made and entered into by and between CSX TRANSPORTATION,
INC., a Virginia corporation, with an address at 500 Water Street, Jacksonville, Florida 32202,
hereinafter called the “Seller,” and THE MASSACHUSETTS BAY TRANSPORTATION
AUTHORITY, a Massachusetts body politic and corporate, with an address at Ten Park Plaza,
Boston, Massachusetts 02116-3974, hereinafter called the “Buyer.” Seller and Buyer may
hereinafter sometimes be collectively referred to as the “Parties,” or individually as a “Party.”

RECITALS

The Parties agree on the following statement of facts upon which the agreements set forth
herein are based:

WHEREAS, Seller is a class 1 freight railroad with a substantial presence in Massachusetts,
specifically, and New England, generally;

WHEREAS, pursuant to Mass. Gen. L. c. 161A, Buyer is charged with, among other tasks,
owning and operating transit facilities and providing transportation services in the Commonwealth;

WHEREAS, Seller has certain interests in land, track, ballast and other infrastructure
within certain railroad rights of way in the Commonwealth known and commonly referred to as
(i) the Milford Secondary (the “Milford Line”) and, (ii) the Franklin Industrial Track (the
“Franklin Industrial”, and the portion of the Franklin Industrial to be conveyed hereunder being
herein referred to as the “Conveyed Franklin Industrial”), the Milford Line and the Conveyed
Franklin Industrial each as more particularly described on Exhibits A and A-1 hereto;

WHEREAS, Buyer has determined that the acquisition by Buyer of certain assets of Seller
and the assumption by Buyer of certain obligations of Seller is in the Commonwealth’s interest
and is in furtherance of Buyer’s statutory mandate and responsibilities;

WHEREAS, Buyer claims to be vested with the power to condemn real and personal
property including, without limitation, certain assets of Seller, by eminent domain pursuant to
Mass. Gen. L. c. 161A, § 3(0);

WHEREAS, Buyer claims to be imminently considering taking certain assets of Seller by
eminent domain;

WHEREAS, in lieu of attempting to exercise its power of eminent domain in order to
acquire certain assets from Seller adversarially, Buyer has entered into discussions with Seller to
acquire such assets, and assume certain liabilities of Seller by agreement, and Seller has agreed to
sell certain assets to Buyer and to permit Buyer to assume certain liabilities of Seller, all in
accordance with the terms of this Agreement;

WHEREAS, the Parties desire that Seller retain and reserve, and not transfer to Buyer, a
perpetual easement over the properties acquired by Buyer for the purposes of providing rail freight
service on an exclusive basis, it being the intention of the Parties that Seller remain, and Buyer not
become a common carrier subject to the Interstate Commerce Act, as revised, the Railway Labor
Act, as revised, or any other federal law relating to the provision of railroad transportation on such




properties, except to the extent that Buyer seeks to become a common carrier consistent with Seller’s
rights and obligations hereunder; and

WHEREAS, the introduction of inter-city passenger rail service to the properties to be
acquired by Buyer hereunder would have an adverse effect on the use of Seller’s retained perpetual
easement for freight service over such properties.

NOW, THEREFORE, in consideration for the agreements and mutual undertakings and
covenants made in this Agreement, Seller and Buyer hereby agree as follows:

AGREEMENT

1. PURCHASE AND SALE OF THE TRANSFERRED ASSETS

1.1 Purchase and Sale. In lieu of Buyer’s exercising its power to acquire
certain of Seller’s assets by eminent domain, and on the terms and subject to the conditions set
forth herein, at the Closing as set forth in Section 2, Seller agrees to sell, transfer, convey, assign
and deliver, and Buyer hereby agrees to purchase and accept from Seller, the following, all of
which, taken together, beginning at Section 1.1.1 below, comprise the Railroad Assets (the
“Railroad Assets”). Not included in the Railroad Assets are Seller’s reserved, retained,
perpetual, easement to provide rail freight service and for such other rights over the Railroad
Line (as hereafter defined) as may be mutually agreed to pursuant to Section 7.3.2 (the “CSXT
Milford Easement”), which CSXT Milford Easement shall (i) incorporate by reference the 1985

Trackage Rights Agreement, as hereinafter defined; (ii) provide that Seller has the exclusive
right (except for an Assignment of Easement, as hereinafter defined, which may be granted by
CSXT subject to the conditions set forth herein) to provide freight rail service and for such other
rights as may be mutually agreed upon as set forth above over such easement area, and
(iii) provide that other than as may be required by law, Buyer and Seller agree that the utilization
of Intercity Rail Passenger Transportation (as defined in Title 49 U.S.C. §24102) over the
Railroad Line (as hereafter defined) will occur only upon the prior mutual consent of Buyer and
Seller, which consent may not be unreasonably withheld, conditioned or delayed. It shall not be
unreasonable for either Buyer or Seller to condition its consent to allow the National Railroad
Passenger Corporation (“Amtrak”) to provide such Intercity Rail Passenger Transportation,
upon reaching acceptable liability arrangements consistent with existing liability arrangements
related to existing Intercity Rail Passenger Transportation on the Boston Main Line (“Existing
Liability Arrangements”). The term Existing Liability Arrangements shall mean, with respect
to Seller, the provisions of the existing agreement dated June 1, 1999 between Seller and Amtrak
as such agreement is from time to time supplemented and is in effect at the time of the request
for Seller’s consent to such utilization for Intercity Rail Passenger Transportation. The term
“Boston Main Line” shall be deemed to be the property described in a deed dated October 2,
2012 from Seller to Buyer and recorded in the Suffolk Registry of Deeds in Book 50271, Page
152, the Middlesex (S.D.) Registry of Deeds in Book 60154, Page 273, the Norfolk Registry of
Deeds in Book 30513 Page 458 and the Worcester District Registry of Deeds in Book 49729,
Page 1. The Parties agree that the CSXT Milford Easement shall burden only the fee and
easement interests being conveyed by Seller to Buyer hereunder; provided, however, that this
limitation shall not restrict or adversely affect the exercise by Seller of any rights that Seller may
have independent of the conveyance and reservation being made by Seller hereunder. The parties




understand and agree that Seller has the right to operate freight service on the Railroad Line (as
hereinafter defined) by virtue of existing trackage rights, operating agreements or other existing
similar rights (collectively, “Other Operating Rights”). Said Other Operating Rights are
excluded from the definition of Railroad Assets. The definition of Other Operating Rights will
be subject to mutual agreement of the Parties during the due diligence period pursuant to Section
7.3.2. The Parties acknowledge that Seller’s exclusive right to provide freight service within the
CSXT Milford Easement does not preclude (i) Buyer or Buyer’s assignees from using all of the
Railroad Line, as hereinafter defined, for their own freight needs (the Buyer’s and its assignee’s
own freight needs being the transport of railroad materials, equipment, ballast, rails, and the like
owned by Buyer or its assignee, but not common or contract carriage of freight), provided such
use by Buyer does not interfere with Seller’s use of the CSXT Milford Easement (or use thereof
pursuant to the Assignment of Easement if and when executed), or (ii) Seller’s right to provide
the Assignment of Easement.

1.1.1  Seller’s right, title and interest in the fee simple interests,
easements, rights of access and all of Seller’s right, title and interest in and
to rights-of-way of the Milford Line and the Conveyed Franklin Industrial
(the Milford Line and the Conveyed Franklin Industrial, being collectively
referred to herein as, the “Railroad Line”). All of the interests to be
conveyed by Seller to Buyer hereunder are generally described under
“Railroad Line” in Exhibit A, and are shown specifically in a set of plans
(the “Railroad Line Plans™) to be developed as Exhibit A-1 pursuant to

Section—7-3:2—herein—The—Railroad—Isine—Plans—shall-also—include—a
description of certain real property to be excluded from the Railroad Line
(the “Excluded Real Property”);

1.1.2  all of Seller s right, title and interest in and to the tracks, rails,
ties, switches, ballast, crossings, bridges, trestles, culverts, buildings,
structures, facilities, crossing protection devices, communication lines,
poles and radio masts and signals (the “Included Fixtures™) which are
affixed or located on or in, as of the Closing Date, the right-of-way
described in the Railroad Line Plans, provided, however, that Seller shall
not, after the Effective Date, cause a material change in the Included
Fixtures sufficient to interfere with Buyer’s ability to provide commuter
passenger service on the Railroad Line as provided for in the 1985 Trackage
Rights Agreement (said fee simple interests, easements and rights-of-way
together with Railroad Line and the Included Fixtures are sometimes
referred to hereinafter as the “Subject Property™), but excepting any items
of the kind described above which are located on the Excluded Real
Property, all of which are hereby reserved by Seller and are excepted from
the sale, transfer and conveyance to Buyer contemplated by this Agreement;

1.1.3  all of Seller’s right, title and interest in and to the items of
personal property, supplies and other materials primarily used in, or
primarily relating to, the operation of the Railroad Line, including those
needed to properly operate and maintain the signal systems and grade
crossing systems (the “Included Tangible Personal Property”) listed or




described in a schedule (the “Included Tangible Personal Property
Schedule”) to be mutually agreed upon by the Parties, but excluding the
following items of personal property that are or may be located on or in the
Subject Property on the Closing Date: railroad rolling stock, locomotives,
automobiles, trucks, automotive equipment, machinery, office and computer
equipment, radios and radio control equipment, furniture, tools, inventories,
materials and supplies, as well as any other personal property which is not to
be sold, transferred and conveyed to Buyer hereunder and which is not affixed
to the Subject Property on the Closing Date, except as any such property may
be specifically listed or described in the Included Tangible Personal Property
Schedulé (the “Excluded Tangible Personal Property”) listed in a schedule
(the “Excluded Tangible Personal Property Schedule”) to be mutually
agreed upon between the Parties. Any personal property located on the
Subject Property on the Closing Date not listed in the Included Tangible
Personal Property Schedule shall be deemed to be included in the Excluded
Tangible Personal Property Schedule (the Included Fixtures and the Included
Tangible Personal Property are sometimes referred to hereinafter collectively
as the “Railroad Equipment”);

1.1.4 to the extent assignable, all permits, licenses, certificates of
occupancy, approvals, consents, variances and other authorizations that are
used or necessary in connection with, the ownership or operation or other

use-of-any-of the-Railroad-Assets-relating-primarily-to-or-necessary-for-the
operation of the Railroad Assets (but excluding those necessary for the
operation by Seller of the rail freight operations over the CSXT Milford
Easement) as conducted on the date hereof (all such permits and the like,
the “Permits”) as set forth in a schedule (the “Assigned Permits
Schedule”) to be mutually agreed upon by the Parties;

1.1.5 all real property interests of Seller described in the Railroad
Line Plans including, without limitation, benefits which are appurtenant to
the Railroad Line, together with all improvements, structures and fixtures
thereon, and all easements, leases, privileges, rights-of-way, the interest of
Seller in all land underlying any adjacent public streets or roads which
streets and roads exist by reason of an easement over Seller’s land,
appurtenances, occupancy agreements, and other rights belonging to Seller
and which Seller has the ability to convey, pertaining to, or accruing to the
benefit of, the Subject Property; subject, however, to (a) those rights,
interests, contracts, agreements, leases, occupancy agreements, easements
and other rights which are listed, described in, or a part of the Excluded Real
Property described in the Railroad Line Plans; and (b) the CSXT Milford
Easement, as set forth in the Deed(s) (defined below), excepting and
excluding the Excluded Real Property; and

1.1.6 all of Seller’s rights, benefits, obligations and liabilities
arising under or connected with the contracts, agreements, leases, licenses,
occupancy agreements, and easements (the “Intangibles™) to be transferred




to Buyer (the “Included Intangibles”) listed or described in a schedule (the
“Included Intangibles Schedule”) to be mutually agreed upon by the
Parties but excluding any contract, agreement, lease, license, occupancy
agreement or easement which expires or terminates in accordance with the
terms thereof on or prior to the Closing Date (the “Excluded Intangibles®)
listed or described in a schedule (the “Excluded Intangibles Schedule”) to
be mutually agreed upon by the Parties. Seller is also reserving to itself the
Intangibles (the “Seller’s Retained Intangibles”) listed in a schedule (the
“Seller’s Retained Intangibles Schedule”) to be mutually agreed upon by
the Parties.

1.2 Identity of Seller. Seller represents that title to certain of the Railroad
Assets to be conveyed and transferred to Buyer in accordance with this Agreement may be
standing in the name of one or more subsidiary organizations or affiliates of Seller. Seller shall
cause each such organization to convey the Railroad Assets to Buyer and Seller hereby
guarantees that the conveyance by such organizations shall be in accordance with the terms of
this Agreement. Seller shall provide Buyer with such information and documents from such
organizations as would have been required under this Agreement if Seller were the owner of the
particular Railroad Asset actually owned by such organization. Notwithstanding the foregoing,
neither Consolidated Rail Corporation, nor its parent nor any subsidiary thereof shall be
considered an affiliate of Seller.

2. CLOSING

2.1  The Closing. The Railroad Assets shall be transferred at the Closing.
Whenever the word “Closing” is used herein it shall refer to the Closing at which the Railroad
Assets are to be delivered and all references to the Parties’ respective rights and obligations shall
be with respect to that Closing. The Closing shall take place at the offices of Buyer, 10 Park
Plaza, Boston, Massachusetts, or such other location as mutually agreed upon by the Parties.
Upon satisfaction or completion of all closing conditions and deliveries required pursuant to the
terms of this Agreement, the Parties shall cause to be immediately recorded the appropriate
closing documents, and the Parties shall make disbursements according to the Closing Statement
executed by Buyer and Seller.

2.2 Time of Closing. The Closing shall occur at a time and on a date to be
mutually agreed upon by the Parties (the “Closing Date”). The Parties agree that such date shall
be as soon as is reasonably practicable after the STB Decision, as defined in Section 9.1 hereof,
but in no event later than forty-five (45) days after the receipt of the STB Decision. Ifthe Closing
does not occur by the first anniversary of the Effective Date either Party may elect to terminate
this Agreement by written notice to the other Party, in which event: (i) except as otherwise
provided herein, all other rights and obligations of the Parties hereto shall cease, and (ii) this
Agreement shall be void and without recourse to the Parties hereto.

2.3 Form of Conveyance. Seller shall convey the Subject Property to Buyer
by release deed (the “Deed,” which may consist of one or more individual Deeds as Buyer and
Seller may reasonably determine) substantially in the form of Exhibit B attached hereto, which




Deed shall include the retained, reserved CSXT Milford Easement, and the title to the Subject
Property shall be free from encumbrances except:

(@) The CSXT Milford Easement;

(b) Building, zoning, subdivision and other applicable federal, state,
county, municipal and local laws, ordinances and regulations, all as existing
as of the Closing Date;

(© Taxes, tax liens and assessments, both general and special, which
are not yet due and payable but which may become due or payable on the
Subject Property on or after the Closing Date;

(d)  Reservations or exceptions whether or not of record, including,
without limitation, reservations or exceptions of minerals or mineral rights
by third parties; public utility and other easements; and easements,
crossings, occupancies and rights-of-way, howsoever created, existing as of
the Closing Date;

(e) Encroachments or any other state of facts existing as of the Closing
Date which might be revealed from an accurate survey, title search or
personal inspection of the Subject Property;

® The rights of others in existing roads, streets, ways, alleys and party
walls; and

(8)  Mortgage liens with banks or other institutional real estate lenders
pertaining to the Subject Property created by Seller, for which Seller will
obtain payoff statements prior to or at the Closing and for which a portion
of the Purchase Price shall be directed to such lenders for the payment
thereof, which liens Seller shall cause to be released, at no cost or expense
to Buyer, within ten (10) days of the recording date of the Deed.

At the Closing, Seller shall also execute one or more Bills of Sale (each,
individually, a “Bill of Sale”) conveying to Buyer or to Buyer’s nominee, the
Included Fixtures and the Included Tangible Personal Property, all in a manner
consistent with, and subject to, the provisions of this Agreement.

2.3.1 The Parties shall mutually agree upon the form of the Deed
and the form of the Bill of Sale. The Deed shall describe the Subject
Property, not by means of a metes and bounds description, but by means of
map references to plans and surveys which were previously recorded in the
Registry of Deeds in which the Deed is to be recorded, and Seller’s
valuation plans as modified by the agreement of the Parties as described in,
and shown on Exhibits A and A-1, respectively, which plans and surveys
are, consistent with customary conveyancing practice and Massachusetts
law, reasonably adequate to accurately describe the Subject Property. In
addition, the Deed shall include the CSXT Milford Easement, which shall




be an easement in gross, the benefit of which runs to Seller personally and
not to any particular parcel of land. The CSXT Milford Easement shall, by
its terms, be transferrable subject to the terms and conditions set forth
herein, and provided that only (i) the entirety of that portion of the CSXT
Milford Easement relating to the Milford Line and/or (ii) the entirety of that
portion of the CSXT Milford Easement relating to the Conveyed Franklin
Industrial may be transferred such that at any time only one party may
benefit from the CSXT Milford Easement with respect to the Milford Line
and only one party (which need not be the same party benefiting from the
CSXT Milford Easement with respect to the Milford Line) may benefit from
the CSXT Milford Easement with respect to the Conveyed Franklin
Industrial. Except as hereinafter set forth with respect to the Assignment of
Easement, and transfers to a Related Party, neither Seller, a Related Party,
as hereinafter defined, nor any subsequent holder of the benefit of the CSXT
Milford Easement (each of Seller, a Related Party and a subsequent holder
being a “Benefitted Holder”), shall sell, lease, license or otherwise transfer
(each such transaction being a “Transfer”) the benefit of the CSXT Milford
Easement or any interest therein (any such interest being an “Easement
Interest”) to a third party who fails to meet the Transferee Standards set
forth on Exhibit G attached hereto. The Transferee Standards shall not
apply to transactions contemplated in Section 2.3.6, even if post-Closing
regulatory approval of the transaction has not yet been secured.

Notwithstanding-the-foregoing to-thecontrary, no Benefitted Holder shall
be required to obtain Buyer’s consent for a Transfer of an Easement Interest
to a Related Party (as defined below in Section2.3.1.1(b)) of the
Benefitted Holder that is making the transfer, and such Related Party shall
be deemed to have met the Transferee Standards (a “Related Party
Transfer”). Seller, a Related Party or the Benefitted Holder, as the case
may be, shall deliver to Buyer written notice of every proposed Transfer of
an Easement Interest not less than sixty (60) days prior to the effective date
of the Transfer of the Easement Interest. Within such sixty (60) day period,
if the Transfer is not to a Related Party, Buyer shall either: (x) consent to
such transfer, such consent not to be unreasonably withheld, conditioned or
delayed and which must be given if the proposed transferee meets the
Transferee Standards, or (y) state in detail the reasons for denial of consent
or why Buyer contends that the proposed transferee does not meet the
Transferee Standards, as the case may be. The preceding notification
provision shall apply to any Transfer of an Easement Interest by Seller, a
Related Party or a Benefitted Holder; provided, however, that Buyer shall
not have any right to approve a transfer to a Related Party, and shall not
apply to any transfer of Other Operating Rights.

2.3.1.1 (a) If at any time Seller, or a party that is a Related
Party of Seller (a “Seller Related Party”), makes a Transfer of an
Easement Interest to a third party (who is not a Seller Related Party),
Seller, or such Seller Related Party, shall promptly pay to Buyer a
transfer fee of five (5%) percent of the consideration (the




“Easement Transfer Payment”) paid for such transfer, net of any
portion of the consideration attributable to any machinery or
equipment included in the transfer. No party to whom Seller, or a
Seller Related Party, makes a Transfer of an Easement Interest
shall be required to make an Easement Transfer Payment with
regard to a subsequent Transfer of the same Easement Interest or
any part of said Easement Interest. In no event shall Seller or a
Seller Related Party be responsible for paying an Easement
Transfer Payment to Buyer for transactions which are (x) the sale
of Other Operating Rights, or (y) in the ordinary course of Seller’s
or the Seller Related Party’s business as a freight rail service
provider, including without limitation, freight revenue and other
income from freight service, or (z) transfers to Seller or to a Seller
Related Party. Except with respect to the subsequent Transfer of
an Easement Interest for which an Easement Transfer Payment has
previously been paid, the Easement Transfer Payment shall apply
to each Transfer of an Easement Interest (other than a Related Party
Transfer) by Seller or a Seller Related Party.

(b)  No Benefitted Holder shall be required to make an Easement
Transfer Payment in connection with any Transfer of an Easement
Interest to any person, firm, partnership, corporation or other entity

now—or—hereafter—affiliated—with—such—Benefitted—Holder—or—in
connection with a merger, reorganization, or sale of all or
substantially all of such Benefitted Holder’s assets (collectively, a
“Related Party”); provided, however, that a Seller Related Party
shall take such transfer or assignment subject to the aforesaid
provisions pertaining to Buyers right to collect an Easement
Transfer Payment to the extent applicable at the time of such
transfer or assignment.

The provisions of this Section 2.3.1 (i) shall survive the delivery of
the Deed hereunder, and (ii) shall not apply to the assignment of the portion
of the CSXT Milford Easement relating to the Milford Line to the Grafton
and Upton Railroad Company (“GU”) pursuant to the terms of the
Assignment of Easement. For the avoidance of doubt, (x)Buyer
acknowledges and agrees that GU is hereby deemed to meet the Transferee
Standards, and (y) no Easement Transfer Payment shall be due or payable
in connection with the assignment to GU of the portion of the CSXT Milford
Easement relating to the Milford Line pursuant to the Assignment of
Easement.

2.3.2 Buyer shall cause the Deed (which shall include therein the
CSXT Milford Easement) to be recorded in the public records of the
counties in which the Subject Property lies within thirty (30) days
subsequent to the Closing Date. In the event that the description of the
Subject Property contained in the Deed and/or CSXT Milford Easement is




deemed inadequate for recordation purposes by the Registers of Deeds,
Seller, at its own cost and expense, and as promptly as is reasonably
practicable, shall make such changes and revisions as may be required by
said Registers such that the Deed will be accepted by the Registers for
recording. In the event that, after Closing, a metes and bounds description
of the Subject Propetty is desired by Buyer and furnished to Seller by Buyer,
at Buyer’s sole cost and expense, then Seller shall execute and deliver such
further deeds and/or further easements or confirmatory or corrective deeds
and/or confirmatory or corrective easements, containing a description of the
Subject Property based on such metes and bounds description as may be
acceptable to Buyer, Seller and to the Register(s) of Deeds so involved. In
the event that the preparation of such further or confirmatory deeds and/or
easements requires any survey of the Subject Property, or any portion
thereof, or any search or examination of title with respect to the Subject
Property, or any portion thereof, Buyer shall pay any and all costs and
expenses arising out of or connected with such survey, search or
examination.

2.3.3 In the event that any subdivision approval is necessary for
the completion of the sale, transfer and conveyance contemplated by this
Agreement, said approval shall be obtained by Seller, at its sole risk, cost
and expense, including, without limitation, any and all fees, costs and

expenses-arising-outofer-eonnected-withthe-obtaining-of subdivision-plans;

the filing of same with governmental body(ies), recordation thereof and
legal fees.

2.34 At the Closing, Seller shall assign to Buyer all of Seller’s
rights and interests and Buyer shall assume all of Seller’s obligations and
liabilities arising under or connected with the Intangibles listed in the
Included Intangibles Schedule. Notwithstanding the foregoing, nothing
contained in this Agreement shall impose upon Seller an obligation to
assign to Buyer the Excluded Intangibles or any Intangible that expires by
its terms prior to the Closing. Any expiration or termination of an Excluded
Intangible shall not be construed as a breach of this Agreement and shall
not constitute grounds for termination or rescission of this Agreement.

23.5 In the event that Seller is unable, for any reason(s),
including, without limitation, its inability or failure to obtain any necessary
consent after having used commercially reasonable efforts to do so, to
effect, on the Closing Date, the assignment of any contract or agreement as
contemplated by this Agreement, then such failure or inability shall not
constitute grounds for termination or rescission of this Agreement. Seller
represents that the Intangibles contained in the Included Intangible
Schedule and the Permits contained in the Assigned Permits Schedule
include, to the best of Seller’s knowledge, all such instruments that are in
existence. For purposes of this Section 2.3.5, Seller’s knowledge shall be
limited to the actual knowledge of Catherine Adkins, Regional Manager —




Sales and Leasing of Seller and such other persons as the parties may
mutually agree without undue investigation and inquiry. In the event that
any omission becomes known to Seller or Buyer, then the party discovering
such omission shall provide notice thereof to the other party. In such event,
Seller shall assign any such instrument to Buyer that would otherwise have
been assigned to Buyer under this Agreement, and such instrument shall be
subject to all of the applicable terms of this Agreement.

2.3.6 Buyer shall accept and purchase the Railroad Assets subject
to the matters set forth in Section 2.3 (as applicable), and subject to, and
together with the benefit of the 1985 Trackage Rights Agreement and the
rights, interests, contracts, agreements, leases, occupancy agreements and
easement(s) listed or described in the Included Intangibles Schedule and the
Permits. Nothing contained in this Section 2.3.6 shall be construed to: (i)
limit or restrict any exception, reservation, right or privilege of Seller under
this Agreement; (ii) limit or restrict Seller’s right, prior to the Closing, to
enter into any contract, agreement, assignment, lease or license pertaining
to the provision by Seller or another railroad of rail freight service on the
Railroad Line that have not been conveyed, notwithstanding any necessary
post-Closing regulatory approval, including, without limitation, that certain
Easement Agreement dated as of January 28, 2021 by and between Seller
and GU (the “GU Easement Agreement”), and the Operating Agreement

of-even-date-therewith-by-and-between-Seller-and-GU-(the“GU-Operating
Agreement”, and together with the GU Easement Agreement, the “Pre-
Closing GU Agreements”) relating to the grant to GU of an exclusive rail
freight easement over the Milford Line, such Pre-Closing GU Agreements
to terminate in accordance with their terms upon consummation of the
Closing hereunder; (iii) require Seller to cancel, terminate or amend any
Intangible listed or described in the Included Intangibles Schedule; or (iv)
impose any obligation on Seller with respect to Labor Protection, any Labor
Challenge or Environmental Matters (all of which are defined below) other
than as set forth in this Agreement.

2.3.7 At or immediately following the Closing, CSXT intends to
assign the portion of the CSXT Milford Easement relating to the Milford
Line to GU pursuant to an Assignment Agreement substantially in the form
of Exhibit I hereto (the “Assignment of Easement”), for a term of years,
during which term Seller will not be entitled to utilize such portion of the
CSXT Milford Easement relating to the Milford Line for freight services,
but as to which Seller shall retain a reversionary right, from and after
termination or expiration of such Assignment of Easement, to the full
benefit and use of the CSXT Milford Easement relating to the Milford Line.
The MBTA shall be deemed to have consented to the Assignment of
Easement.

2.3.8  Atsuch time as the Assignment of Easement is entered into
by the parties thereto, (i) Buyer and GU shall enter into an Operating
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Agreement with respect to the Milford Line for the term of the Assignment
of Easement (the “GU-MBTA Operating Agreement”); and (ii) Buyer
and Seller shall enter into an amendment to the Trackage Rights Agreement
dated as of July 1, 1985, by and between Consolidated Rail Corporation and
Buyer, as previously amended, substantially in a form to be attached as
Exhibit C hereto (the “Trackage Rights Amendment”, and said Trackage
Rights Agreement, as amended to date, and as further amended by such
Amendment, being the “1985 Trackage Rights Agreement”) which 1985
Trackage Rights Agreement shall (x) govern the Conveyed Franklin
Industrial, (y) govern the Milford Line only during such time or times as the
Assignment of Easement is not in effect, and (z) release Seller from Seller’s
rights and obligations under the 1985 Trackage Rights Agreement (as
amended by the Trackage Rights Amendment) with respect to the Milford
Line during such time as the Assignment of Easement is in effect. The GU-
MBTA Operating Agreement shall provide, inter alia, that GU shall secure
and maintain in full force and effect policies of insurance reasonably
satisfactory to Buyer and naming Buyer as an additional insured.

2.3.9 The conveyance or retention of an Intangible shall carry with
it the right to renew, modify, alter, amend and terminate the same, provided
the Included Intangibles shall not be renewed, modified, altered, or
amended in such a way as would interfere with the rights of Seller under the

GSXT-Milford-Easement-(or-any-assignee-thereof)-and-provided—further;
that Seller shall not renew, modify, alter, or amend the Seller’s Retained
Intangibles in such a way as to interfere with Buyer’s reasonable utilization
of the Subject Property for its intended use as a commuter and passenger
rail system.

2.3.10 All amounts due under or received by Seller relating to the
Intangibles (including, without limitation, the Included Intangibles) prior to
the Closing Date shall remain the property of Seller and shall not be subject
to proration or adjustment of any sort; provided, however, that
notwithstanding anything in this Agreement to the contrary, from and after
the Effective Date, Seller shall not seek or accept any accelerated or
increased amounts due from any third party under any of the Included
Intangibles, whether such amounts are received pursuant to any amendment
to any of the Included Intangibles or otherwise. From and after the Closing,
Buyer shall be entitled to receive after the Closing Date all amounts due
from any third party for the use of any Included Intangibles; provided,
however, in the event that such amount is received by Seller on account of
Seller’s continued ownership of other railroad lines, Seller shall pay to
Buyer quarterly prorated amounts received by Seller on a per mile proration
(that is, if a payment relates to 200 miles of rail corridor, and 43 miles of
said rail corridor is contained within the Subject Property, Seller shall
deliver to Buyer on a quarterly basis 43/200 of amounts received by Seller
relating to the Seller’s Intangibles for any period due after the Closing
Date). It is understood by the Parties that Seller’s Retained Intangibles,
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2.4

inter alia, may grant or confer to others, not party to this Agreement, rights,
interests and privileges in or pertaining to the Subject Property, and that,
from and after the Closing, Buyer shall not cause or suffer any interference
with the enjoyment and use of the rights, interests and privileges granted or
conferred in the Seller’s Retained Intangibles, and Buyer shall not cause or
suffer any breach of the Seller’s Retained Intangibles.

Deliveries.

2.4.1 Deliveries by Seller. At the Closing Seller shall deliver to
the Buyer or an escrow agent to be named by mutual agreement of the
Parties at least 5 business days prior to the Closing (“Escrow Agent”) the
items described in clauses (i) through (xix) below, provided, however, that
the Railroad Equipment shall not be delivered to the Buyer until such time
as it assumes the responsibility for dispatching, operating and maintaining
the Railroad Line to which the Railroad Equipment relates pursuant to the
1985 Trackage Rights Agreement (defined below):

6 the Deed for the Subject Property subject to the matters described
in Section 2.3, except that the Deed shall not except mortgage
liens;

(ii) one or more Bills of Sale in the form to be mutually_agreed upon

by the Parties, with respect to the Railroad Equipment subject to
the exceptions, reservations, rights, and privileges of Seller set
forth in this Agreement;

(i)  an Assignment of the Included Intangibles and Permits, in the form
to be mutually agreed upon by the Parties;

(iv)  the Trackage Rights Amendment;

W) a termination of that certain Lease Agreement, dated as of June 1,
1987 (the “Lease™), by and between CSXT, as successor to
Consolidated Rail Corporation and Buyer, substantially in the form
of Exhibit H attached hereto (the “Lease Termination”)
terminating said Lease;

(vi)  the information and documents comprising the Railroad Assets set
forth in Section 1 of this Agreement;

(vii)  a certificate duly executed by Seller to the effect that all
representations and warranties of Seller set forth in this Agreement
remain true and correct in all material respects as of the Closing
Date;

(viii) a certificate executed on behalf of Seller by the secretary or
assistant secretary or other appropriate officer or manager, dated as
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(ix)

(x)

(xi)

of the Closing Date, certifying and attaching: a good standing
certificate for Seller issued by the Secretary of State for the
Commonwealth of Virginia dated within three (3) business days of
the Closing; a Good Standing Certificate for a Foreign Corporation
for Seller issued by the Secretary of State for the Commonwealth
of Massachusetts; and a certified copy of authorizing resolutions of
Seller’s board of directors or manager(s), as applicable, associated
with the approval of the transactions contemplated in this
Agreement;

an affidavit of non-foreign status that complies with Section 1445
of the Code in the form attached hereto as Exhibit D;

a general assignment (the “General Assignment of Warranties”)
in form and substance reasonably acceptable to Buyer, of all
warranties and guaranties the benefit of which Seller is entitled to,
if any, and only to the extent assignable, without consent or
expense, with respect to the Railroad Assets, including, without
limitation, any from any contractors, subcontractors, suppliers or
materialmen in connection with any construction, repair or
alteration of the Railroad Assets;

affidavits (without indemnification) sufficient for a title insurance

(xii)

(xiii)

(xiv)

company, if Buyer elects to obtain title insurance, to delete any
exceptions for mechanics’ or materialmen’s liens from an owner’s
title insurance policy and which identify, to Seller’s knowledge, all
parties in possession of the Subject Property. For purposes of this
Section 2.4.1, Seller’s knowledge shall be limited to the actual
knowledge of Catherine Adkins, Regional Manager — Sales and
Leasing of Seller and such other persons as the parties may
mutually agree;

an original closing statement setting forth the Purchase Price and
the closing adjustments and prorations (the “Closing Statement”)
in form to be mutually agreed upon by the Parties;

a Designation of Person Responsible for Tax Reporting under
Internal Revenue Code Section 6045 in the form of Exhibit E
annexed hereto designating Seller’s attorney as the party
responsible for making the returns required under Internal Revenue
Code Section 6045;

a disclosure statement submitted in compliance with the
requirements of Mass. Gen. L. ¢. 7C, s. 38;
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(xv)

(xvi)

(xvii)

(xviii)

(xix)

payoff statements for all mortgages, liens and encumbrances which
Seller is obligated to satisfy in order to convey title to the Railroad
Assets to Buyer hereunder;

a letter from in-house counsel to Seller stating that the individual
signing this Agreement on behalf of Seller has been duly
authorized to do so;

if requested by Buyer, a gap indemnity agreement from Seller in a
form to be mutually agreed upon between Seller and Buyer
whereby Seller agrees to indemnify Buyer against matters of
record arising with respect to the Railroad Assets between the
Closing and the actual recording of the Deed;

in the event that Seller has elected to assign the CSXT Freight
Easement with respect to the Milford Line to GU, the Assignment
of Easement executed by Seller and GU; and

in the event that Seller and GU are executing the Assignment of
Easement, a certification executed by GU, substantially in the form
of Exhibit J hereto, stating that there have been no material
adverse changes relating to GU’s satisfaction of the Transferee
Standards since the Effective Date of this Agreement.

242 Deliveries by Buyer. As of or prior to the Closing Date,

Buyer shall deliver to the Seller or the Escrow Agent the items described in
clauses (i) through (viii) below:

®
(iD)
(iii)
@iv)
V)

(vi)

(vii)

the Purchase Price to be adjusted as herein provided;
the Trackage Rights Amendment;

the Lease Termination;

the Closing Statement;

a certificate duly executed by Buyer to the effect that all
representations and warranties of Seller set forth in this Agreement
remain true and correct in all material respects as of the Closing
Date;

letters from in-house counsel to Buyer stating that the individuals
signing this Agreement on behalf of Buyer have been duly
authorized to do so; and

in the event the Assignment of Easement is delivered at Closing,
the GU-MBTA Operating Agreement executed by Buyer and GU.
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2.5

Delivery of Railroad Assets. At the Closing, Seller shall deliver the

Railroad Assets free of all tenants and occupants, except as provided in this Agreement.

2.6

Conditions Precedent to Obligations of Buyer. The obligations of Buyer

under this Agreement to consummate the transactions contemplated hereby at the Closing shall
be subject to the satisfaction, at or prior to the Closing, of all of the following conditions, any
one or more of which may be waived in writing, at the option of Buyer:

2.6.1 The representations and warranties of Seller contained in this
Agreement shall be true and correct in all material respects on and as of the
Closing Date as if made on and as of such date.

2.6.2  All of the terms, covenants and conditions to be complied
with and performed by Seller on or prior to the Closing Date shall have been
complied with or performed in all material respects.

2.6.3 There shall have occurred no change in applicable law
between the Effective Date and the Closing Date that would materially
adversely affect the ability of Buyer to provide commuter rail service on the
Railroad Line.

2.64 There shall have occurred no changes in title or
encroachments from and after the Effective Date, and no improvements

2.7

shall have been constructed on the Railroad Line from and after the
Effective Date, that would have a material adverse effect on Buyer’s ability
to provide commuter rail service on the Railroad Line.

2.6.5 There shall have occurred no change in applicable statutory
or regulatory law (but not including decisional law) between the Effective
Date and the Closing Date that affects the liability arrangement as between
the Parties under the 1985 Trackage Rights Agreement, which liability
arrangement the Parties agree is subject to their mutual consent.

Conditions Precedent to Obligations of Seller. The obligations of Seller

under this Agreement to consummate the transactions contemplated hereby to be consummated
at the Closing shall be subject to the satisfaction, at or prior to the Closing, of all the following
conditions, any one or more of which may be waived in writing, at the option of Seller:

2.7.1 The representations and warranties of Buyer contained in
this Agreement shall be true and correct in all material respects on and as of
the Closing Date as if made on and as of such date.

272 All of the terms, covenants and conditions to be complied
with and performed by Buyer on or prior to the Closing Date shall have
been complied with or performed in all material respects.

2.7.3 There shall have occurred no change in applicable statutory
or regulatory law (but not including decisional law) between the Effective
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Date and the Closing Date which affects the liability arrangement as
between the Parties and the Buyer under the 1985 Trackage Rights
Agreement, which liability arrangement the Parties (and the Buyer) agree is
subject to their mutual consent.

3. PURCHASE PRICE

3.1

Purchase Price. The Purchase Price (“Purchase Price”) payable

hereunder shall consist of a monetary payment, to be payable as hereinafter provided.

3.2

Cash Payment. The total Purchase Price for the Railroad Assets is

Thirteen Million and 00/100 DOLLARS ($13,000,000.00). The Purchase Price shall be payable
by Buyer as set forth in Section 3.3.

33

Payment of the Purchase Price. At the Closing, the Purchase Price shall

be subject to the prorations and adjustments provided for herein.

34

3.3.1 The Purchase Price shall be payable in lawful currency of
the United States in immediately available funds by certified check or by
wire transfer to an account designated by Seller at the Closing.

Proration.

34T Atthe Closing, allof the ifems normally prorated, including
those listed below, relating to the ownership and operation of the Railroad
Assets shall be prorated as of the Closing Date, with Seller liable to the
extent such items relate to any time period prior to the Closing Date, and
Buyer liable to the extent such items relate to periods from and after the
Closing Date:

) personal property, real estate, occupancy, sewerage and water
taxes, assessments and other charges, if any, on or with respect to
the Railroad Assets;

(i)  any permit, license, registration, compliance assurance fees,
emission fees or other fees, in each case, with respect to any Permit
associated with the Railroad Assets; and

(iii)  rent or any other payments due from and after the Closing under
any of the Included Intangibles.

3.4.2 In connection with the prorations referred to in Section 3.4.1
above, in the event that actual figures are not available at the Closing Date,
the proration shall be measured by calendar days and be based upon the
actual amount paid for the preceding year (or appropriate period) for which
amounts are available and such proration of taxes or fees shall be
recalculated and appropriate adjustments shall be paid upon request of
either Seller or Buyer, made within sixty (60) days of the date that the actual
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amounts become available. Seller and Buyer shall furnish each other with
such documents and other records as may be reasonably requested in order
to confirm all adjustments and proration calculations made pursuant to this
Section 3.4.

3.5  Taxes and Permits. Buyer represents that it is exempt from the payment
of sales and/or use taxes and all documentary tax stamps and transfer taxes in connection with
the conveyance of the Railroad Assets and agrees that in no event shall Seller be required to pay
any such charges.

3.6 Labor Protection. Seller shall be responsible for Labor Protection costs,
if any, occasioned by the transactions contemplated in this Agreement. As used herein, “Labor
Protection” shall mean the costs, if any, incurred by Seller as a result of the sale of the Railroad
Assets, which costs may be incurred pursuant to the provision of a collective bargaining
agreement bargained by Seller as a result of the sale of the Railroad Assets or pursuant to rule,
decision or final order of any governmental agency having jurisdiction over the event. Except
as provided in the immediately preceding sentence, the Parties agree that each shall be solely
responsible for its risks and costs associated with any challenge to the transactions brought
pursuant to law, a collective bargaining agreement or otherwise (“Labor Challenge”).

4. ONGOING OPERATIONS

4.1 Continuing Obligations.

4.1.1 Contracts. From the Effective Date through Closing, Seller
will not enter into any contract that will be an obligation affecting the
Railroad Assets subsequent to the Closing Date, except (i) contracts relating
to Seller’s operation of the Railroad Assets that will not prejudice or
interfere with the consummation of the transfers contemplated hereunder,
will not impose any financial obligation on Buyer, and will not interfere
with Buyer’s use of the Railroad Assets, subject, however, to the CSXT
Milford Easement, (ii) contracts entered into in the ordinary course of
business that are terminable without cause and without the payment of any
termination penalty on not more than thirty (30) days prior notice, or (iii)
the granting of Intangibles in the ordinary course of Seller’s business;
provided, however, that the granting of an Intangible shall not materially
interfere with Buyer’s or, at Buyer’s option, Buyer’s assignee’s, ability to
provide commuter passenger service on a Railroad Line. As set forth in
Section 2.3.9, from and after the Effective Date, Seller shall not seek or
accept any accelerated or increased amounts due from any third party under
any of the Included Intangibles, whether such amounts are received
pursuant to any amendment to any of the Included Intangibles or otherwise.

4.1.2  Maintenance of Improvements. From the Effective Date
through Closing, except as otherwise provided in the Lease, Seller shall
maintain all Railroad Assets substantially in their present condition
(ordinary use and wear excepted) and in compliance with all applicable and
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Federal Railroad Administration rules and regulations and in accordance
with any legal, contractual or regulatory obligations existing during such
period.

4.2 1985 Trackage Rights Agreement. From and after the Closing, the Seller
will not own any of the Railroad Line. The Parties agree that the use of the Railroad Assets
purchased hereunder, as well as the obligations of the Parties with respect to maintenance and
dispatching shall be governed from and after the Closing Date by the 1985 Trackage Rights
Agreement, provided however that during such time as the Assignment of Easement is in effect,
the Milford Line shall be governed by the GU-MBTA Operating Agreement.

5. CASUALTY

5.1  Damage. If, prior to the Closing, the Railroad Line, or any portion thereof,
is damaged by fire or other casualty, Seller shall estimate the cost to repair and the time required
to complete repairs and will provide Buyer with written notice of Seller’s estimation (the
“Casualty Notice”) as soon as reasonably practical after the occurrence of the casualty.

5.1.1 Material. In the event of any Material Damage to, or
destruction of, the Railroad Line or any portion thereof prior to Closing,
either Seller or Buyer may, at its option, terminate this Agreement by
delivering written notice to the other on or before the expiration of thirty
(30) days after the date Seller delivers the Casualty Notice_to Buyer (and.if

necessary, the Closing Date shall be extended to give the Parties the full
thirty-day period to make such election and to obtain insurance settlement
agreements with Seller’s insurers). Upon any such termination: (i) except
as otherwise specifically provided herein, the Parties hereto shall have no
further rights or obligations hereunder, and (ii) this Agreement shall be void
and without recourse to the Parties hereto. If neither Seller nor Buyer so
terminates this Agreement within said thirty (30) day period, then the
Parties shall proceed under this Agreement and close on schedule (subject
to extension of Closing as provided above) and, as of the Closing, Seller
shall assign to Buyer, without representation or warranty by, or recourse
against, Seller, all of Seller’s rights in and to any resulting insurance
proceeds due Seller as a result of such damage or destruction and Buyer
shall assume full responsibility for all needed repairs. Buyer shall receive
a credit at Closing for any deductible amount under such insurance policies
(but the amount of the deductible plus insurance proceeds shall not exceed
the lesser of (A) the cost of repair or (B) the Purchase Price. For the
purposes of this Agreement, “Material Damage” and “Materially
Damaged” means damage which, in Buyer’s reasonable estimation,
exceeds $200,000.00 to repair or which, in Buyer’s reasonable estimation,
will take longer than ninety (90) days to repair.

5.12 Not Material. If the Railroad Line is not Materially
Damaged, then neither Buyer nor Seller shall have the right to terminate this
Agreement, and Seller shall, at its option, either (i) repair the damage before
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the Closing in a manner reasonably satisfactory to Buyer, or (ii) credit Buyer
at Closing for the reasonable cost to complete the repair (in which case
Seller shall retain all insurance proceeds and Buyer shall assume full
responsibility for all needed repairs).

6. TITLE DUE DILIGENCE

6.1  Title Examination. In connection with Buyer’s execution of this
Agreement, Buyer may elect to cause to be performed a title examination for the Railroad Line
(one or more of such title examinations are hereinafter referred to collectively as the “Title
Examination”) at Buyer’s expense. Buyer shall, upon Seller’s request, make available to Seller
all Title Examination materials, provided Buyer makes no representation or warranty as to the
completeness or accuracy thereof. Seller shall, as soon as is reasonably practical, to the extent
not already in the possession of Buyer, provide to Buyer (but makes no representation or
warranty as to the completeness or accuracy of) (i) copies of applicable Valuation Maps for the
Railroad Line, (ii) all title information in its possession pertaining to each parcel in the Subject
Property, and (iii) copies of all leases and occupancy agreements in its possession related to the
Railroad Line. Seller shall also provide in electronic format, scanned versions of each instrument
retrievable by Seller. Seller shall not deliver any information to Buyer pursuant to this section
that, to Seller’s knowledge, is not accurate in any material respect. For purposes of this Section
6.1, Seller’s knowledge shall be limited to the actual knowledge of Catherine Adkins, Regional
Manager — Sales and Leasing of Seller and such other persons as the parties may mutually agree.

6.2  Name of Buyer. Title to the Railroad Line shall be conveyed to THE
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY, unless Buyer designates a
nominee or nominees to take title to all or a part of the Railroad Assets, in which case the grantee
shall be said nominee or assignee, as the case may be. Any such assignee or nominee must join
in this Agreement and be fully bound thereby.

6.3 Additional Provisions Pertaining to Utility Rights. Seller, as of the
Effective Date, may have entered into one or more general agreements with a utility company or
companies for a utility crossing or crossings over or under the Railroad Line. Any such general
agreement may require Seller to reserve a permanent easement for the benefit of the utility
company over or under a particular section of a Railroad Line. If Seller determines that the
Railroad Line has already been encumbered by existing utilities which were constructed pursuant
to such general agreements, or Seller has a currently enforceable legal obligation as reasonably
determined by Seller to create such an easement or easements, Seller shall provide Buyer with
copies of all written agreements with utility companies for such easements in its possession as
soon as is reasonably practical, but in any event prior to the Closing. Buyer shall have the right
to terminate this Agreement within fifteen (15) days of Seller’s providing such copies to Buyer
if Buyer is not satisfied with the utility easements granted, or to be granted, by Seller, whereupon
(i) except as otherwise provided herein, all obligations of the Parties shall cease, and (ii) this
Agreement shall be void and without recourse to the Parties hereto.
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7. OTHER DUE DILIGENCE; BUYER’S CONTINGENCIES

7.1 Due Diligence Materials To Be Delivered. Seller shall deliver to Buyer,
to the extent not already in the possession of Buyer, the following (the “Property Information”)
from time to time after the Effective Date in each case as soon as is reasonably practical, and
with respect to materials that are currently available to Seller, within five (5) business days after
the Effective Date:

7.1.1 Environmental and Hazardous Material Reports. Seller shall
provide such access and environmental due diligence material related to the
Railroad Line as the Parties may agree pursuant to the terms of Section 17
of this Agreement concerning environmental due diligence
(“Environmental Matters™);

7.1.2 Tax Statements. Copies of real estate tax bills and personal
property bills relating to the Subject Property, if applicable, for the current
tax period;

7.1.3 Railroad Records. Copies of track charts; Valuation Maps
in Seller’s possession for the Railroad Line;

7.1.4 Intangibles. Copies of all Intangibles identified in the
Included Intangible Schedule, affecting the Subject Property;

7.1.5 Cooperation. The Parties shall cooperate in providing such
information as may be required by federal governmental authorities to
approve the transfer of the Railroad Line.

7.1.6 Confidentiality. The information described in Sections
7.1.1, 7.1.4, and 7.1.5 above shall be furnished solely to Buyer’s counsel
pursuant to a mutually satisfactory confidentiality agreement.

7.2 Access Agreement. Buyer’s right to access the Railroad Line shall be
subject to the Right of Entry Agreement executed by the Parties contemporaneously herewith
(the “Right of Entry Agreement”). The Right of Entry Agreement is incorporated herein in
full, and all due diligence on the Subject Property performed by Buyer shall be governed by the
terms and conditions set forth in the Right of Entry Agreement.

7.3 Due Diligence/Termination Rights.

7.3.1 Buyer shall have the right to examine, inspect, and
investigate the title to the Subject Property, the Property Information and
the Railroad Line and, in Buyer’s sole and absolute judgment and discretion,
to determine whether the Railroad Assets are acceptable to Buyer in Buyer’s
sole discretion. Buyer may terminate this Agreement for any reason or for
no reason by giving written notice of termination to Seller on or before the
ninetieth (90") day after the Effective Date (the “Due Diligence
Contingency Date”). In the event that Buyer terminates this Agreement
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pursuant to this Section: (i) except as otherwise provided herein, all
obligations of the Parties shall cease; and (ii) this Agreement shall be void
and without recourse to the Parties hereto.

7.3.2  Either Party may elect to terminate this Agreement by giving
written notice to the other Party on or before the Due Diligence Contingency
Date if, after having used commercially reasonable efforts to do so, they
have been unable to agree upon the form and content of the Included
Tangible Personal Property Schedule, the Excluded Tangible Personal
Property Schedule, the Assigned Permits Schedule, the definition of Other
Operating Rights, the Included Intangibles Schedule, the Excluded
Intangibles Schedule, the Seller’s Retained Intangibles Schedule, the Deed,
the Railroad Line Plans, the CSXT Milford Easement, the Bill of Sale, an
Assignment of Included Intangibles and Permits, the General Assignment
of Warranties, the Trackage Rights Amendment, the GU-MBTA Operating
Agreement, and any Exhibit hereto which is not completed as of the signing
of this Agreement, including without limitation Exhibit F. In the event that
either Party terminates this Agreement pursuant to this Section 7.3,
(1) except as otherwise provided herein, all obligations of the Parties shall
cease, and (ii) this Agreement shall be void and without recourse to the
Parties hereto.

1-33—Buyer-may—eleet-to-terminate-this—Agreement-by-giving

written notice to Seller on or before the Due Diligence Contingency Date
if, after having used commercially reasonable efforts to do so, Buyer has
been unable to agree with GU on the GU-MBTA Operating Agreement, in
which event, (i) except as otherwise provided herein, all obligations of the
Parties shall cease, and (ii) this Agreement shall be void and without
recourse to the Parties hereto. For the sake of clarity, the foregoing right of
Buyer to elect to terminate this Agreement pursuant to this Section 7.3.3 is
in addition to the rights of either Party to elect to terminate this Agreement
pursuant to the provisions of Section 7.3.2 above in connection with the
GU-MBTA Operating Agreement.

74  Governmental Approvals; Other than the Surface Transportation Board
Approvals. Buyer’s and Seller’s obligations hereunder are subject to, and conditional upon,
Buyer’s obtaining all licenses, approvals, franchises, notices, variances, exemptions, consents
and other authorizations (collectively, the “Approvals™) issued by all Governmental Authorities
that relate to or otherwise are useful or are necessary in connection with the ownership,
operations or other use of the Railroad Assets by Buyer or Buyer’s assignees. Seller shall
cooperate with Buyer in Buyer’s obtaining the Approvals including, without limitation,
executing all documents and applications and sending appropriate representatives to meetings as
reasonably required without unduly affecting the representative’s other responsibilities. Each
Party shall pay its own expenses and shall share equally all joint expenses. In the event that all
such Approvals are not validly and irrevocably issued to Buyer on terms and conditions
reasonably satisfactory to Buyer, without qualification, except such qualification as may be
reasonably satisfactory to Buyer, and no longer subject to appeal, by not later than the Due
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Diligence Contingency Date, either Party shall have the option to terminate this Agreement by
written notice to the other Party by such date whereupon (i) except as hereinafter set forth, all
obligations of the Parties shall cease, and (ii) this Agreement shall be void and without recourse
to the parties hereto. Notwithstanding the foregoing, the STB Decision shall not be subject to
this Section.

8. INTENTIONALLY BLANK
9. MUTUAL CONTINGENCIES

9.1 Surface Transportation Board Contingency. FRA Notice.

9.1.1 Buyer and Seller shall take all reasonably necessary steps to
secure the determination of the Surface Transportation Board (“STB”) that
STB authorization is not required for any of the transactions contemplated
in this Agreement, or over any of the transactions contemplated in any
ancillary agreement contemplated by this Agreement, other than the
Assignment of Easement (the “STB Decision or STB Decisions™).

9.1.1.1 The Parties agree that they shall cooperate with each other
in connection with all filings made with the STB and that neither Party shall
make any filing with the STB without first having delivered a copy of such
filing to the other Party at least seven (7) days before such filing is made.

Buyer will be the principal filing party with respect to the application,
petition for exemption, or notice of exemption described in Section 9.1.1 of
the Agreement. Buyer, with Seller’s support, will use all reasonable
commercial efforts to file the application, petition for exemption, or notice
of exemption as soon as reasonably practicable after the Due Diligence
Contingency Date and will request that the STB treat the applications on an
expedited basis.

9.1.2 Either Party shall have the unilateral right to terminate and
rescind this Agreement prior to the Closing, if:

@) the STB has not dismissed the application, petition
for exemption, or notice of exemption filed pursuant to Section
9.1.1 of this Agreement; and

(i)  the STB shall have found that it has regulatory
authority over any of the transactions contemplated in this
Agreement and, in connection therewith, shall have imposed any
conditions, including labor protective conditions, which either
Party in its sole and absolute discretion deems unacceptable; or

(iii)  the Parties have not complied with the conditions, if
any, imposed by the STB, in its decision, to the extent required by
the STB’s decision to be performed prior to Closing; or
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9.2

(iv)  any of the transactions shall have been stayed or
enjoined by the STB or by any court; or

(v)  any claim, litigation, labor dispute or work stoppage
shall be threatened or pending in connection with any of the
transactions contemplated in this Agreement, any agreement to be
executed in connection herewith, or any agreement between Buyer
and Seller related to the Subject Property.

9.1.3 Any notices required to be given to the Federal Railroad
Administration (“FRA”) pursuant to 49 C.F.R. § 213.5(c), if applicable,
shall have been given at least thirty (30) days prior to the Closing Date.

9.14 If this Definitive Agreement is terminated pursuant to
Section 9.1.2 above, (i) except as hereinafter set forth, all obligations of the
Parties shall cease, and (ii) this Agreement shall be void and without
recourse to the parties hereto.

STB Filing by GU for Assignment of Easement. The Parties will provide

reasonable cooperation in support of GU’s STB regulatory filings associated with the
Assignment of Easement.

10. REPRESENTATIONS, WARRANTIES AND COVENANTS:

TERMINATION RIGHT

10.1

Representations, Warranties and Covenants of Buyer. To induce Seller to

enter into this Agreement, Buyer hereby covenants with Seller and makes the following
representations and warranties.

10.1.1 Buyer is a Massachusetts body politic and corporate and a
political subdivision of the Commonwealth of Massachusetts, is duly
qualified to conduct business in the Commonwealth of Massachusetts, and
has the requisite authority to acquire properties and to carry on its business
as currently conducted. Buyer has the requisite power, right and authority
to enter into, execute, deliver, and perform the terms and conditions of this
Agreement. Mass. Gen. L. c. 161A §6(0) authorizes the Buyer to acquire
property by eminent domain.

10.1.2 This Agreement, and the documents to be executed and
delivered by Buyer in connection with the consummation of the transaction
contemplated by this Agreement, have been (or with respect to documents
to be executed after the Effective Date, will be) duly executed and delivered
by Buyer and (with respect to documents to be executed after the Effective
Date, will) constitute valid and binding agreements of Buyer enforceable
upon Buyer in accordance with their respective terms and conditions.

10.1.3 All requisite action has been taken by Buyer to enter into this
Agreement and to consummate the transaction contemplated hereby.
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10.1.4 To the best of Buyer’s knowledge, the execution, delivery
of, and performance of this Agreement, and compliance with its terms will
not conflict with or result in the breach of any agreement, contract, law,
Jjudgment, order, writ, injunction, decree, rule or regulation of any court,
administrative agency or other Governmental Authority of which Buyer has
knowledge or notice, or any other agreement, document or instrument by
which Buyer is bound. There are no claims, lawsuits or proceedings
pending in any court or Governmental Authority the outcome of which
could materially adversely affect Buyer’s ability to perform its obligations
under this Agreement.

10.1.5 Buyer has not filed any petition, nor been the party against
whom a petition has been filed in relation to any bankruptcy, insolvency,
request for reorganization, for the appointment of a receiver or trustee, or
for the arrangement of debt, nor to the best of Buyer’s knowledge, is any
such action threatened or contemplated.

10.1.6 Buyer has not retained any broker, agent or finder or paid or
agreed to pay any broker, agent or finder on account of this Agreement or
the transactions contemplated hereby.

10.1.7 Except as otherwise specifically provided herein, no

consent, waiver, license, order orpermit of anyGovernmental-Authority-is

required to be made or obtained by Buyer for the execution, delivery or
performance of this Agreement and the consummation of the transactions
on the part of Buyer contemplated hereby or thereby.

10.1.8 All necessary funding and appropriations sufficient to allow
Buyer to close the purchase of the Railroad Assets will be available on the
Closing Date.

102 Representations, Warranties and Covenants of Seller. Nothing in this
Section 10.2 shall apply to Labor Protection, a Labor Challenge or Environmental Matters. To
induce Buyer to enter into this Agreement, Seller hereby covenants with Buyer and makes the
following representations and warranties.

10.2.1 Seller is a corporation validity existing and in good standing
under the laws of the Commonwealth of Virginia and is duly qualified to do
business in the Commonwealth of Massachusetts, and has the requisite
corporate authority to own its properties and to carry on its business as
currently conducted. Seller has the full power, right and authority to enter
into, execute, deliver, and perform the terms and conditions of this
Agreement.

10.2.2 This Agreement, and the documents to be executed and
delivered by Seller in connection with the consummation of the transaction
contemplated by this Agreement, have been (or with respect to documents
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to be executed after the Effective Date, will be) duly executed and delivered
by Seller and (or with respect to documents to be executed after the
Effective Date, will) constitute valid and binding agreements of Seller
enforceable upon Seller in accordance with their respective terms and
conditions.

10.2.3 All requisite corporate action has been taken by Seller to
enter into this Agreement and to consummate the transaction contemplated
hereby.

10.2.4 To the best of Seller’s knowledge, the execution, delivery
and performance of this Agreement and compliance with its terms will not
conflict with or result in the breach of any agreement, contract, law,
judgment, order, writ, injunction, decree, rule or regulation of any court,
administrative agency or other Governmental Authority of which Seller has
knowledge or notice, or any other agreement, document or instrument by
which Seller is bound except as may be provided in the Included
Intangibles. There are no claims, lawsuits or proceedings pending in any
court or Governmental Authority the outcome of which could materially
adversely affect Seller’s ability to perform its obligations under this
Agreement.

10.2.5_Sellerhas-notfiled-anypetition,-nor-has-been—the—party:

against whom a petition has been filed in the last five (5) years in relation
to any bankruptcy, including, request for reorganization, for the
appointment of a receiver or trustee, or for the arrangement of debt, nor to
the best of Seller’s knowledge, is any such action threatened or
contemplated.

10.2.6 Seller has not retained any broker, agent or finder or paid or
agreed to pay any broker, agent or finder on account of this Agreement or
the transaction contemplated hereby.

10.2.7 Except as otherwise specifically provided herein, no
consent, waiver, license, order or permit of any Governmental Authority is
required to be made or obtained by Seller for the execution, delivery or
performance of this Agreement and the consummation of the transactions
on the part of Seller contemplated hereby or thereby.

10.2.8 Except as disclosed by Seller to Buyer in writing prior to
Closing, there is no action or proceeding pending or, to Seller’s knowledge,
threatened challenging Seller’s right, title and interest in and to the Subject
Property at law or in equity or the consummation and performance of the
transactions contemplated by this Agreement, which challenge, if
successful, would result in any material adverse effect upon any such
transaction.
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10.2.9 The Railroad Line has not been abandoned or discontinued,
by Seller, and Seller has not filed a request for any such abandonment or
discontinuance with the STB or otherwise.

10.3  Real Property. There is no pending or, to Seller’s knowledge, threatened
condemnation or other similar proceeding of any part of the Railroad Assets, except by Buyer.

10.4  Survival. All of the warranties and representations made by the Parties
hereunder shall survive the Closing Date for a period of one year.

11. DEFAULT

11.1  Buyer Default. If Buyer fails to perform its obligations pursuant to this
Agreement at or prior to the Closing for any reason except the failure by Seller to perform
hereunder, or if prior to the Closing any one or more of Buyer’s representations or warranties
are breached in any material respect and such failure is not cured by Buyer within ten (10)
business days (or such longer period of time as may be reasonably required to cure such default,
provided that Buyer is acting with due diligence) following receipt of notice of such default from
Seller, Seller may elect to terminate this Agreement by giving Buyer written notice of such
election prior to the Closing. In any such case, except as set forth below, Seller’s sole and
exclusive remedy shall be to receive from Buyer an amount equal to Seller’s reasonable third
party costs associated with the transaction described in this Agreement as agreed-upon liquidated
damages in full settlement of any and all claims arising under, or in any way. related to,_this

Agreement and with no further recourse against Buyer, either at law or in equity. Except as set
forth in Section 11.3, in no event shall Buyer be liable to Seller for money damages hereunder
in excess of ten percent (10%) of the Purchase Price (the “Liability Cap”). In addition, Seller
irrevocably waives any and all right to pursue specific performance of the Agreement or any
other legal or equitable remedy otherwise available to Seller.

11.2  Seller Default. If Seller fails to perform its obligations pursuant to this
Agreement for any reason except the failure by Buyer to perform hereunder, or if prior to the
Closing, any one or more of Seller’s representations or warranties are breached in any material
respect, and such failure is not cured by Seller within ten (10) business days (or such longer
period of time as may be reasonably required to cure such default, provided that Seller is acting
with due diligence) following receipt of notice of such default from Buyer, Buyer may elect to
terminate this Agreement by giving Seller written notice of such election prior to the Closing.
In any such case, except as set forth below, Buyer’s sole and exclusive remedy shall be money
damages limited to reimbursement for any reasonable third party expenses including, without
limitation, fees paid to lawyers, engineers, consultants and title examiners, reasonably incurred
by Buyer in connection with this Agreement and the transactions contemplated herein. In no
event shall Seller be liable to Buyer for money damages hereunder in excess of the Liability Cap.
Notwithstanding the foregoing to the contrary, Buyer may, by notice given no later than thirty
(30) days after such default (time being of the essence), waive its election to terminate this
Agreement and pursue money damages for reimbursement of third party expenses and, instead,
elect, as its sole and exclusive remedy, the remedy of specific performance. If Buyer makes such
election for specific performance, it is agreed that specific performance shall be of this
Agreement as a whole, including satisfaction of all preconditions to Seller’s obligations to close.
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11.3  Survival. The provisions of this Section 11 shall survive termination of
this Agreement and delivery of the Deed.

12. EMINENT DOMAIN

12.1  Attempted Taking; Purchase Price. Seller and Buyer hereby explicitly
acknowledge and agree that they are entering into this Agreement in lieu of Seller’s taking of
the Railroad Assets by the exercise of Buyer’s power of eminent domain. Buyer and Seller
further agree that the Purchase Price is equal to the amount that Buyer would have been obligated
to pay to Seller, including both state and federal relocation assistance and benefits, for the
condemnation of the Railroad Assets in the condition the Railroad Assets are to be delivered to
Buyer under this Agreement. In the event that Buyer elects, from time to time, to take all or any
part of the Railroad Assets by eminent domain, the full amount payable by Buyer to Seller in
such event, including both state and federal relocation benefits and assistance, for the part of the
Railroad Assets so taken, shall be calculated on a pro rata basis based on the Purchase Price
payable hereunder being equal to the amount payable for a taking of all of the Railroad Assets
and shall be considered to be received in full satisfaction of the Purchase Price under this
Agreement.

12.2  Compensatory Claims. Nothing contained herein shall be construed to
preclude Seller from prosecuting any claim directly against the condemning authority for the
value of the CSXT Milford Easement in accordance with applicable law for any interests or

properties belonging to Seller other than the Railroad Assets.and, provided, further, that nothing
contained herein shall be construed to create any interest or entitlement in Buyer to any and all
funds payable to Seller for such total or partial taking of the Subject Property or any taking of
the Seller’s property.

12.3  Confirmatory Taking to Perfect Title. Nothing contained herein shall
preclude Buyer from exercising its eminent domain powers for any purpose with respect to the
Subject Property nor shall this Agreement be construed to limit Buyer’s ability to record a
“Confirmatory Order of Taking” for the Subject Property following the Closing; provided,
however, that such exercise or recordation shall not modify, amend, limit or restrict the CSXT
Milford Easement, the 1985 Trackage Rights Agreement, any Other Operating Rights, or the
rights and obligations of the parties hereto under this Agreement and, provided, further, that any
such exercise shall be done at no cost or expense to Seller.

12.4  Circumstances Following Eminent Domain Taking. In the event that
Buyer takes any of the Subject Property by eminent domain, then at such time, Seller and Buyer
shall execute the Trackage Rights Amendment, Buyer shall reserve the CSXT Milford Easement
to Seller, and Seller shall deliver to Buyer those items listed in Sections 2.4.12.4.1(ii),
2.4.12.4.1(iii) and 2.4.12.4.1(xii), but neither Party shall be responsible for any other deliveries
pursuant to Section 2.4. At the Closing, Buyer and Seller shall execute and deliver to the other
Party the Trackage Rights Amendment. In no event may the exercise of eminent domain affect
the 1985 Trackage Rights Agreement. ’

12.5 Condemnation by Others. If proceedings in eminent domain are instituted
with respect to the Railroad Line or any portion thereof, by any governmental entity so
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authorized, other than Buyer, in which the potential award exceeds $200,000.00, either Party
may terminate this Agreement by written notice to the other Party, whereupon (i) except as
hereinafter set forth, all obligations of the Parties hereto shall cease, and (ii) this Agreement shall
be void and without recourse to the Parties. In the event that the potential award is $200,000.00
or less, the Parties shall proceed under this Agreement, in which event Seller shall, at the Closing,
assign to Buyer its entire right, title and interest in and to any condemnation award, and Buyer
shall have the sole right after the Closing to negotiate and otherwise deal with the condemning
authority in respect of such matter. An eminent domain taking by Buyer shall be governed by
the prior provisions of this Section 12.

13.  DISCLAIMER OF WARRANTY

EXCEPT AS MAY BE EXPRESSLY SET FORTH IN THE DEED, BILL OF SALE
AND/OR THIS AGREEMENT, BUYER HEREBY ACKNOWLEDGES THAT THE
RAILROAD ASSETS WILL BE TRANSFERRED AS IS, WHERE IS AND WITH ALL
FAULTS, DEFECTS AND CONDITIONS OF ANY KIND, NATURE OR DESCRIPTION AS
OF THE CLOSING DATE, AND THAT THERE HAVE BEEN NO REPRESENTATIONS,
WARRANTIES, GUARANTEES, STATEMENTS OR INFORMATION, EXPRESSED OR
IMPLIED, PERTAINING TO SUCH PROPERTY, THE VALUE, DESIGN OR CONDITION
THEREOQF, ITS MERCHANTABILITY OR SUITABILITY FOR ANY USE OR PURPOSE OR
ANY OTHER MATTER WHATSOEVER, MADE TO OR FURNISHED TO BUYER BY
SELLER OR ANY OF ITS OFFICERS, AGENTS OR EMPLOYEES, EXCEPT AS
OTHERWISE-SPECIFICALLY PROVIDED-HEREIN:

14. CONDITION OF PROPERTY

Except as may be expressly set forth in the Deed, Bill of Sale and/or this Agreement, and
subject to the rights of termination and rescission expressly set forth herein that are exercisable
prior to the Closing, Buyer agrees to accept and purchase the Railroad Assets, without warranty,
except as otherwise specifically provided for herein, “as is, where is,” as of the Effective Date,
subject to reasonable wear and tear.

15. NOTICES

All notices required or permitted hereunder shall be in writing and shall be served on the
parties at the addresses set forth below. Any such notices shall, unless otherwise provided herein,
be given or served: (i) by depositing the same in the United States mail, postage paid, certified
and addressed to the party to be notified, with return receipt requested, (ii) by overnight delivery
using a nationally recognized overnight courier, (iii) by personal delivery, or (iv) by facsimile,
evidenced by confirmed receipt. Notice deposited in the mail in the manner hereinabove described
shall be effective on the third (3rd) business day after such deposit. Notice given in any other
manner shall be effective only if and when received by the party to be notified between the hours
of 8:00 a.m. and 5:00 p.m. of any business day with delivery made after such hours to be deemed
received the following business day. A Party’s address may be changed by written notice to the
other party; provided, however, that no notice of a change of address shall be effective until actual
receipt of such notice. Copies of notices are for informational purposes only, and a failure to give
or receive copies of any notice shall not be deemed a failure to give notice. Notices given by
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counsel to Buyer shall be deemed given by Buyer and notices given by counsel to Seller shall be
deemed given by Seller.

Notices to Seller shall be sent to:

CSX Transportation, Inc.
500 Water Street —J150
Jacksonville, FL 32202-5184

Attn: Kim Bongiovanni, Esq.

with copy to:

CSX Transportation, Inc.
500 Water Street —J180
Jacksonville, FL 32202-5184
Attn: Sarah Watson

Notices to Buyer shall be sent to:

Massachusetts Bay Transportation Authority
10 Park Plaza
Boston, MA 02116

Attn: John D. Ray, Assistant General Managerfor Railroad-and-Ferry-Operations

And a copy to:

Office of General Counsel

Massachusetts Bay Transportation Authority
10 Park Plaza, Suite 3510

Boston, MA 02116

Attn: General Counsel

And a copy to:

16.

Goulston & Storrs P.C.

400 Atlantic Ave.

Boston MA 02110

Attn: Peter N. Kochansky, Esq.

MERGER
The delivery of the Deed for the Railroad Line by Seller, and Seller’s performance

of its obligations with respect to the Railroad Line, and the acceptance thereof by Buyer, shall be
deemed to be a full performance and discharge of every agreement and obligation contained herein
with respect to the Railroad Line except as otherwise expressly provided herein.
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17. ENVIRONMENTAL MATTERS; ENVIRONMENTAL CONDITION OF
THE RAILROAD ASSETS

17.1  Definitions. As used in this Section 17 and elsewhere in this Agreement,
the following terms shall have the meanings provided below.

17.1.1 Environmental Law means any applicable federal, state or
local law, statute, code, ordinance, rule, regulation, administrative or
Judicial order (whether unilateral or consented to) or other requirement
relating to the environment, Hazardous Materials or natural resources and
includes, without limitation, the Comprehensive Environmental Response,
Compensation and Liability Act (“CERCLA”), 42 U.S.C. § 9601 et seq.,
the Hazardous Materials Transportation Act, 49 U.S.C. § 1801 et seq., the
Resource Conservation and Recovery Act (“RCRA™), 42 U.S.C. § 6901 et
seq., the Clean Water Act, 33 U.S.C. § 1251 et seq., the Clean Air Act, 33
U.S.C. § 2601 et seq., the Toxic Substances Control Act, 15 U.S.C. § 2601
et seq., the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C.
§ 136 et seq., the Oil Pollution Act of 1990, 33 U.S.C. § 2701 et seq., and
Massachusetts General Laws c. 21E, as such laws have been amended or
supplemented, and the rules and regulations promulgated thereunder, and
all analogous state or local statutes.

17.1.2_Environmental Claim means_any and all-administrative,

regulatory or judicial actions, suits, judgments, demands, directives, claims,
liens, investigations, proceedings or written or oral notices of
noncompliance or violation by or from any person alleging liability of any
kind or nature (including liability or responsibility for the costs of
enforcement proceedings, investigations, cleanup, governmental response,
removal or remediation, natural resource damages, property damages,
personal injuries, medical monitoring, penalties, contribution,
indemnification and injunctive relief) arising out of, based on or resulting
from (1) the presence or Release of, or exposure to, any Hazardous Material
at any location, or (2) the failure to comply with any Environmental Law.

17.1.3 Hazardous Material means any material, substance or
waste, in whatever form, classified, characterized, designated or otherwise
regulated as hazardous, toxic, corrosive, flammable, reactive, infectious,
radioactive, a pollutant or a contaminant or words of similar meaning or
effect under any Environmental Law and includes, without limitation,
petroleum, petroleum products, asbestos, urea formaldehyde and
polychlorinated biphenyls.

17.1.4 Release means any actual or threatened release, spill,
leaking, pumping, pouring, emission, emptying, discharge, dumping,
deposit, disposal, arrangement for disposal, injection, escaping, leaching,
dispersal or migration into or through the environment.
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17.2  Environmental Permits: Representations and Warranties.

17.2.1 On or before the Closing Date, the Parties shall develop a list
of all permits under Environmental Laws used in, or necessary for, the
Business or the ownership and operation of the Railroad Assets
(“Environmental Permits”) (and all pending applications for any such
Environmental Permits, the “Environmental Schedule”).  Buyer
acknowledges that, except as provided herein, Seller makes no guarantee,
representation or warranty regarding the physical or environmental
condition of the Subject Property, and Seller expressly disclaims any and
all obligation and liability to Buyer regarding any defects which may exist
with respect to the condition of the Subject Property. Notwithstanding the
foregoing, subject to Section 17.2.3 below, Seller represents and warrants
that, except as disclosed on Exhibit F, Seller has no knowledge of any
notices, claims or assessments regarding any environmental conditions
affecting the Subject Property that would be the basis for imposing any
liability on the owner of the Subject Property.

17.2.2 Not later than ten (10) days after the Effective Date, Seller
shall have used commercially reasonable efforts to make available to Buyer
all material reports, investigations, studies, audits, tests, reviews or other
analyses relating to the presence or Release of Hazardous Materials or the

Environmental—Laws—conducted—by—er—in—the—possession—of—Seller

(“Environmental Reports™) in relation to the Railroad Assets. Seller
makes no warranties or representations about the accuracy or completeness
of the Environmental Reports; provided, that subject to Section 17.2.3
below, Seller has no actual knowledge that any Environmental Report is
inaccurate in any material respect. The Environmental Reports shall be
furnished to Buyer pursuant a mutually satisfactory confidentiality
agreement.

17.2.3 Seller’s representations and warranties in Sections 17.2.1
and 17.2.2 above are made to the knowledge of said Seller, said knowledge
being limited to the actual knowledge of Coley Campbell, Senior Manager,
Environmental Services, for Seller and such other persons as the parties may
mutually agree, without undue investigation or inquiry. If and to the extent
Buyer has, as of the Closing, knowledge that any of said representations or
warranties is untrue and nevertheless elects to close, then Seller’s
representations and warranties shall be deemed modified by such
knowledge of Buyer. In addition, no action or claim may be made upon any
such representation or warranty after ten (10) years from the date of the
Closing with respect to the portion of the Subject Property covered by said
representation and warranty, and in any event Seller’s liability for breach of
said representations and warranties shall be deemed limited to and modified
by the provisions of Section 17.9 herein.
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17.3

Environmental Inspections.

17.3.1 After the execution of this Agreement by all of the Parties,
and prior to the Closing, Buyer and/or its agents shall be permitted to have
access to the Railroad Assets for the purposes of conducting Due Diligence
regarding the presence or Release of Hazardous Materials or other matters
pertaining to Environmental Laws, subject to the Right of Entry Agreement
and an environmental testing and evaluation methodology to be agreed
between the Parties. Buyer hereby acknowledges that Seller has not
authorized physical testing of the Railroad Assets pertaining to the Release
of Hazardous Materials or other matters pertaining to Environmental Laws.

17.3.2 With regard to such environmental testing programs, Seller
reserves the right to monitor and approve in its sole and absolute discretion
all physical procedures in the conduct of any environmental assessments,
tests, studies, measurements or analyses performed by or for Buyer in or on
the Railroad Assets pursuant to Section 17.3.1 hereof. The Parties agree
that Buyer has not yet submitted a request to Seller to conduct
environmental testing. Buyer shall: (a) notify Seller in writing no less than
five (5) days prior to initiating any such environmental work; (b) keep Seller
fully apprised of the progress of, and procedures followed with respect to,
all such environmental work; and (c) fully cooperate with all reasonable

requests-of-Seller-in-undertaking-and-carrying-out-such-work—Buyer-shall
deliver to Seller, at no cost to Seller, within twenty (20) days after receipt,
copies of all final results, assessments, reports and studies, whether of an
environmental nature or otherwise, resulting from any tests or inspections
conducted by Buyer.

17.3.3 Ifthe presence or Release of Hazardous Materials relating to
the Railroad Assets is revealed by the Environmental Reports, the studies
and tests conducted by Buyer pursuant to this Agreement or other
information, in an amount and/or concentration beyond the minimum
acceptable levels established by current applicable governmental
authorities, or, if Buyer is otherwise, in its sole discretion, unwilling to
accept the environmental condition of the Railroad Assets as a result of such
Environmental Reports, tests or assessments, Buyer may elect to terminate
this Agreement pursuant to Section 7.3.1 hereof.

174  As Is Purchase. If Buyer elects not to secure environmental tests or

17.5
pursuant to this Section 17, Seller shall remain liable for, and shall reimburse Buyer for, fifty

inspections, or if Buyer does not, pursuant to Section 7.3.1 hereof, elect to terminate this
Agreement after receipt of test results, Buyer shall take the Subject Property “as is” at Closing
and, subject to Section 17.5, releases all rights or claims against Seller relating to such condition
or for any costs of remediation or cure of any environmental condition, including without
limitation claims for contribution with respect to third party claims.

Cost Sharing. If Buyer does not elect to terminate this Agreement
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percent (50%) of the actual out of pocket costs incurred for remediation of the Subject Property
during the first ten (10) years after the Closing, with respect to the property conveyed pursuant
to said Closing, upon the following conditions:

(a) Such remediation shall (i) have been required to respond to the
presence or Release of Hazardous Materials which was present or
had been released prior to the date of the Closing, with respect to
property conveyed pursuant to said Closing, except to the extent
caused or contributed to by Buyer; (ii) be subject to a plan of
remediation formulated by Buyer and provided to Seller for review
and approval, which approval shall not be unreasonably withheld,
that utilizes institutional and engineering controls to achieve an
industrial/commercial level of remediation consistent with the use
of the Railroad Assets for railroad purposes, including a proposed
schedule and methodology designed to minimize interference with
the use of the Railroad Assets by the Parties; and apply only once to
any given location.

(b)  Buyer shall pay for the other fifty percent (50%) of such remediation
costs;

(©)  Buyer shall have provided Seller with all reasonably requested
relevant information regarding the nature and extent of the.condition

requiring remediation and reasonable documentation as to the costs
of remediation;

(d)  Seller’s total aggregate reimbursement hereunder shall not exceed
One Million One Hundred Five Thousand and 00/100 DOLLARS
($1,105,000.00);

(e) Seller shall not be responsible for any single remediation claim or
occurrence costing less than $50,000.00;

69) Seller’s obligations for reimbursement shall cease and be null and
void from and after ten (10) years after the date of the Closing; and

(&)  Buyer shall have the right to allocate Seller’s contribution for
remediation to such portions of the Subject Property as Buyer may
elect in its sole and absolute discretion.

17.6  Claims Against Third Parties. —Notwithstanding anything in this
Agreement to the contrary, the Parties reserve any and all rights that they may have against third
parties under statutory and/or common law, including the Environmental Laws, pertaining to the
environmental matters addressed in this Section 17 and/or the environmental condition of the
Railroad Assets, including but not limited to the presence or Release of Hazardous Materials in,
on, under, from, to or about the Railroad Assets. In the event that a third party brings a
contribution claim against Seller relating to a claim against that third party brought by Buyer,
any payments by Seller with respect to such third party contribution claims shall reduce, on a
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dollar for dollar basis, the maximum contribution by Seller under Section 17.5 or liability of
Seller under Section 17.8.

17.7  Exceptions. Section 13 and Section 14 of this Agreement shall not apply
to the environmental condition of the Railroad Assets and/or the environmental matters
addressed in this Section 17.

17.8 Liabilities for Breach of Representations and Warranties. As set forth in
Section 17.2, Seller’s liability for breach of representation or warranty therein shall, in any event,
be limited to a total of One Million One Hundred Five Thousand and 00/100 DOLLARS
($1,105,000.00), less any amounts payable by Seller pursuant to Section 17.5 or 17.6. By way
of illustration and example, if Seller is liable for damages of $1,000,000.00 for breach of a
representation or warranty, Seller shall be liable for the entire $1,000,000.00 attributable to said
breach, whereupon its total liability for cleanup costs under Section 17.5 shall be reduced to One
Hundred Five Thousand and 00/100 DOLLARS ($105,000.00).

17.9  Survival. The provisions of this Section 17 shall survive Closing and the
delivery of the Deed hereunder.

18. MISCELLANEOUS PROVISIONS -

18.1  Rights and Remedies Cumulative: Waiver. Except as expressly provided
herein, the rights and remedies of the parties to this Agreement, whether provided by law or by

this Agreement, shall be cumulative, and the exercise by either Party of any one or more of such
remedies shall not preclude the exercise by it, at the same or different times, of any other such
remedies for the same default or breach or of any of its remedies for any other default or breach
by the other Party. No failure of either Party to exercise any right or power under this Agreement,
or to insist upon strict compliance with the provisions of this Agreement, and no custom or
practice of either party at variance with this Agreement, shall constitute a waiver of such Party’s
right to demand exact and strict compliance by the other Party with the terms and conditions of
this Agreement.

18.2  Severability. If any term of this Agreement or the application thereof to
any person or circumstance shall, to any extent, be determined by a court of competent
Jurisdiction to be invalid or unenforceable, the remainder of this Agreement, or the application
of such term to persons or circumstances other than those as to which it is invalid or
unenforceable, shall not be affected thereby, and this Agreement shall otherwise remain in full
force and effect.

18.3  Controversy. In the event of any controversy, claim or dispute between
the Parties hereto affecting or relating to the purposes or subject matter of this Agreement, the
prevailing Party shall be entitled to recover from the non-prevailing Party all of its expenses,
including, without limitation, reasonable attorneys’ fees and costs.

18.4  Successors and Assigns. This Agreement shall inure to, and be binding
upon, the Parties and their respective successors and assigns. Neither Party may assign its rights
hereunder without the written consent of the other Party provided, however, that (i) Buyer may
designate one nominee or several nominees to take title to the Railroad Assets or any part thereof,
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provided however, in either such event, Buyer shall not be released from any of its obligations
or liabilities hereunder, and (ii) Seller may assign its rights in the CSXT Milford Easement
pursuant to Section 2.3.1. Any assignee or nominee of Buyer as provided in subclauses (x) and
(y) above shall be required to join in this Agreement as provided in Section 7.2.

~

18.5 Tax Free Exchange. Notwithstanding anything contained herein to the
contrary, Buyer acknowledges that Seller may elect to designate the Subject Property as
relinquished property to consummate a like-kind exchange or reverse like-kind exchange under
Section 1031 of the Internal Revenue Code of 1986, as amended (an “Exchange”) with respect
to property that Seller will acquire either prior to or within one hundred eighty (180) days after
Closing (the “Replacement Property™). In the event that Seller designates the Subject Property
as relinquished property to consummate an Exchange with respect to the Replacement Property
through the use of a qualified intermediary (the “Intermediary”) and/or Exchange
Accommodation Titleholder (“EAT”), Buyer shall cooperate (at no cost to Buyer) in structuring
the transaction as an Exchange for the benefit of Seller and Buyer agrees to render all required
performance under this Agreement to either the Intermediary or the EAT (either the Intermediary
or the EAT referred to herein as the “Assignee™) to the extent reasonably directed by Seller and
to accept performance of all of Seller’s obligations by the Assignee. Buyer consents to the
assignment of this Agreement by Seller to an Assignee in connection with an Exchange. Buyer
agrees that performance by the Assignee will be treated as performance by Seller, and Seller
agrees that Buyer’s performance to the Assignee will be treated as performance to Seller. No
assignment of rights under this Agreement to an Assignee shall effect a release of Seller from

obligations-under-this-Agreement—In-the-event-an-Exchange-should-fail-to-occurfor-whatever

reason, the sale of the Subject Property shall nonetheless be consummated pursuant to this
Definitive Agreement. Seller agrees that: (i) the Closing shall not be delayed or affected by
reason of the Exchange, nor shall the consummation or accomplishment of the Exchange be a
condition precedent or condition subsequent to Seller’s obligations under this Agreement; (ii)
the Exchange shall not affect or diminish Seller’s or Buyer’s rights under this Agreement; (iii)
Buyer shall not be required to acquire or hold title to any real property for purposes of
consummating the Exchange; and (iv) Buyer shall incur no additional liability or expense to
effectuate the Exchange. Seller shall promptly reimburse Buyer for any of Buyer’s actual, out-
of-pocket costs incurred in connection with the Exchange and its activities under this section.
Buyer makes no representations or guarantees to Seller that the transaction contemplated under
this provision will result in any particular tax treatment to Seller or will qualify as an exchange
under Section 1031 of the Internal Revenue Code. Seller hereby unconditionally guarantees the
full and timely performance by the Assignee of each and every one of the representations,
warranties, indemnities, obligations and undertakings of the Assignee. As guarantor, Seller shall
be treated as a primary obligor with respect to these representations, warranties, indemnities,
obligations and undertakings, and, in the event of breach of this Agreement, Buyer may proceed
directly against Seller on this guarantee without the need to join the Assignee as a party to any
action against Seller. Seller unconditionally waives any defense that it might have as guarantor
that it would not have if it had made or undertaken these representations, warranties, indemnities,
obligations and undertakings directly. In the event of the breach of any representations,
warranties, obligations and undertakings by Seller or the Assignee, or in the event of any claim
upon any indemnity of Seller or the Assignee (whether the representation, warranty, indemnity,
obligation or undertaking is express or implied), Buyer’s exclusive recourse shall be against
Seller.
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18.6 No Brokers. Buyer and Seller each represent and warrant to each other
that it has dealt with no broker, finder or other person or entity in connection with the transactions
contemplated by this Agreement and each party shall indemnify and hold harmless the other
party against any liability, claim, loss, damage, cost or expense (including reasonable attorney’s
fees and disbursement) suffered as a result of the foregoing representation being, or being alleged
to be, false.

18.7  Survival. The provisions of this Agreement that expressly contemplate
performance after the Closing shall survive the Closing and shall not be deemed to be merged
into or waived by the instruments of Closing.

18.8 Entirety and Amendments. This Agreement embodies the entire
agreement between the Parties and supersedes all prior agreements and understandings relating
to the Railroad Assets. This Agreement may be amended or supplemented only by an instrument
in writing executed by the Party against whom enforcement is sought.

18.9 Time. Time is of the essence in the performance of this Agreement.

18.10 Construction. This Agreement shall be construed as a whole and in
accordance with its fair meaning. The premises hereinbefore stated are incorporated as a part of
the Agreement. Captions and organizations are for convenience only and shall not be used in
interpreting this Agreement or construing meaning. Whenever the words “including”, “include”
or “includes” are used in this Agreement or the Closing documents, they shall be interpreted in

a non-exclusive manner as though the words “without limitation” immediately followed the
same. Masculine, feminine, or neuter gender and the singular and the plural number, shall each
be considered to include the other whenever the context so requires. If any Party consists of
more than one person, each such person shall be jointly and severally liable.

18.11 Calculation of Time Periods. Unless otherwise specified, in computing
any period of time described herein, the day of the act or event after which the designated period
of time begins to run is not to be included and the last day of the period so computed is to be
included, unless such last day is a Saturday, Sunday or legal holiday for national banks in the
Commonwealth of Massachusetts, in which event the period shall run until the end of the next
day which is neither a Saturday, Sunday, or legal holiday. The last day of any period of time
described herein shall be deemed to end at 5:00 p.m.

18.12 Execution in_Counterparts. This Agreement may be executed in any
number of counterparts, each of which shall be deemed to be an original, and all of such
counterparts shall constitute one Agreement. To facilitate execution of this Agreement, the
Parties may execute and exchange facsimile counterparts of the signature pages, provided that
executed originals thereof are forwarded to the other Party on the same day by any of the delivery
methods set forth in Section 15 other than facsimile.

18.13 Further Assurances. In addition to the acts and deeds recited herein and
contemplated to be performed, executed and/or delivered by either Party at Closing, each Party
agrees to perform, execute and deliver, but without any obligation to incur any additional liability
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or expense, on or after the Closing any further deliveries and assurances as may be reasonably
necessary to consummate the transactions contemplated hereby.

18.14 Designated Representative. Seller has designated Catherine Adkins,
Regional Manager — Sales and Leasing of Seller (“Seller’s Designated Representative”) and
Buyer has designated John D. Ray, Assistant General Manager for Railroad and F erry Operations
of Buyer (“Buyer’s Designated Representative™) to act as a liaison between Seller and Buyer,
respectively, in connection with this Agreement. Whenever any approval, acceptance, consent,
direction or action of one party is required pursuant to this Agreement, the requesting Party shall
send to the other Party’s Designated Representative a written notice requesting same, which
notice shall: (i) describe in detail the matter for which such approval, acceptance, consent,
direction or other action of the responding Party is requested; (ii) be accompanied by a copy of
any contract, agreement or other document to be executed by the responding Party evidencing
such approval, consent, acceptance, direction or action of requesting party; and (iii) be
accompanied by such other documents, written explanations and information as may be
reasonably necessary to explain the request fully and completely. The Designated
Representative will communicate the responding Party’s response to any such requests to by the
requesting Party.

18.15 Prohibition of Third Party Beneficiaries. Nothing herein expressed or
implied is intended to or shall be construed to confer upon or to give any person, firm,
partnership, corporation or governmental entity other than the parties hereto and their respective

o legal representatives, successors_and-assigns,-any-ri ght-or-benefit-under-or-by-reason-of-this
Agreement.

18.16 Publicity. Neither Party shall issue any press release or otherwise make a
public statement with respect to this Agreement or the transactions contemplated hereby without
the prior approval of the other Party except as may be required by applicable laws, in which case
the Parties shall use their best efforts to consult with each other regarding the content of any such
press release or statement prior to its release.

18.17 Exhibits. The Exhibits attached hereto are hereby incorporated as integral
parts of this Agreement.

18.18 Governing Law. This Agreement shall be interpreted and enforced in
accordance with the laws of the Commonwealth of Massachusetts and applicable federal law.

18.19 Venue. Any action or proceeding brought hereunder shall be brought
exclusively in the United States District Court situate in Boston, Massachusetts, unless such
court lacks subject matter jurisdiction in which case any action or proceeding may be brought in
any state court situate in Boston, Massachusetts.

18.20 No Recording. This Agreement shall not be recorded by either Party.

SEPARATE SIGNATURE PAGES FOLLOW
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be signed as of the Effective
Date, in triplicate, each of which shall be considered an original.

BUYER:
THE MASSACHUSETTS BAY
TRANSPORTATION AUTHORITY

VX =

Steve Poftak
General Manager

[Miiford Secondary Definitive Agreement — Signature Page/
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be signed as of the Effective
Date, in triplicate, each of which shall be considered an original.

SELLER:

CSXT SPORTA% C.
Name: _ Secn Pelkey
Title: C_FO =

[Milford Secondary Definitive Agreement — Signature Pagef
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EXHIBIT A

The Railroad Line
Milford Secondary
Facility Total Facility Length
Segment
Mile Posts Miles
From To
Val Map Engineering | Val Map | Engineering
Station Station
V4.16, Map | 1458+20 V4.33, 445+02
Milford 29 (0-+-00) Map 9 Approximately
Secondary Franklin IT Point of Switch | Easterly edge of at-grade 8.4
at 1459+20 = crossing,
Engineering Station 0+00 on | Central Street, Milford
Milford Secondary
NOTE:

* The Railroad Line is shown in more detail on the plans attached as Exhibit A-1.

The Conveyed Franklin Industrial

Facility Total Facility Length
Segment
Mile Posts Miles
From To
Val Map Engineering | Val Engineering
Station Map Station
Portion of the | V4.16, Map | 1456+00 V4.16, 148040 Approximately
Franklin 29 Map 29 0.46
Industrial
Track being Point of intersection with Westerly edge of at-
conveyed MBTA Franklin Line grade crossing,
Union Street, Franklin

NOTE:
* The Conveyed Franklin Industrial is shown in more detail on the plans attached as Exhibit A-1.




EXHIBIT A-1
Railroad Line Plans
[to be developed pursuant to Section 7.3.2]




EXHIBIT B
Form of Deed




EXHIBIT C
Trackage Rights Amendment




EXHIBIT D
Non-Foreign Certification

NON-FOREIGN CERTIFICATION

Section 1445 of the Internal Revenue Code provides that a transferee (or buyer) of a U.S. real
property interest must withhold tax if the transferor (or seller) is a foreign person. To inform the
transferee that withholding of a tax is not required in connection with the transfer of a U.S. real
property interest by CSX Transportation, Inc. (“Seller”), the undersigned being duly authorized
hereby certifies as to the following on behalf of Seller:
1. Seller is not a foreign corporation, foreign partnership, foreign trust, foreign estate
or non-resident alien individual (as those terms are defined in the Internal
Revenue Code Section 1445 and regulations promulgated thereunder or under
other provisions applicable thereto);
2. The U.S. Taxpayer Identification Number of Seller is [ 1;
3. The office address of Seller is .
The undersigned understands that this Certification may be disclosed to the Internal Revenue
Service and that any false statement contained herein could be punished by fine, imprisonment or
both.
Under penalties of perjury, the undersigned declares that he/she has examined this certification
and, to the best of his/her knowledge and belief, it is true, correct and complete, and further

declaresthathe/she-has-authority to-sign-this document o behalf of Seller:
Date: ,20 .

[Title]




EXHIBIT E

Designation Of Person
Responsible For Tax Reporting

DESIGNATION OF PERSON RESPONSIBLE
FOR TAX REPORTING UNDER
INTERNAL REVENUE CODE SECTION 6045

The undersigned is hereby designated as the person who will make the
information return and furnish the statement to the transferor as required under Section 6045 of
the Internal Revenue Code of 1986, as amended.

The undersigned, hereby acknowledges that he, she or it is responsible for making and furnishing
such return and statement and agrees to do so and agrees to retain this document for four years
following the close of the calendar year during which the closing of the transaction described
below occurs. The undersigned further acknowledges that the transferee named below and its
counsel are relying on this designation and the fulfillment of the undersigned’s obligations
hereunder as discharging any and all obligations they might otherwise have under Internal
Revenue Code 6045.

The undersigned hereby acknowledges that he, she or it is either the person responsible for
closing the transaction, the attorney for the transferee, the attorney for the transferor, the title or

eserow-company;-or-the-mortgage-lender; in-each-case withinthe meaning of any applicable
regulations under the Internal Revenue Code Section 6045.
Name and Address of Transferor: ~ CSX Transportation, Inc.
500 Water Street
Jacksonville, FL. 32202
Name and Address of Transferee: ~ The Massachusetts Bay Transportation Authority
Ten Park Plaza
Boston, MA
Address and Other Information
Necessary to Identify the Property: See Attachment A attached hereto

Date: As of , 20 DESIGNATED PERSON

Print Name

Signature




ATTACHMENT A
TO
TAX REPORTING
Description of Real Estate




EXHIBITF
Environmental Conditions




EXHIBIT G
Transferee Standards

. The Transferee has a minimum of two (2) years prior experience conducting freight rail
operations in the United States, or is owned or controlled by a company that owns or controls
at least one other rail carrier that has a minimum of two (2) years prior experience conducting
freight rail operations in the United States. Any such company, rail carrier owned by such
holding company, and any other entity that owns or controls the Transferee, or is owned or
controlled by the Transferee, is referred to herein as an “Affiliate” of the Transferee.

. The Transferee demonstrates, by providing to the Buyer the information described in
Paragraph 3 below, as well as audited financial statements for the previous two (2) years and
a business plan for the property to be acquired, that the Transferee has the financial security
required to satisfy the financial obligations described in the then-current trackage rights or
operating agreement between the Benefitted Holder and the Buyer.

. The Transferee has disclosed to the Buyer all material litigation, arbitration, mediation,
contract dispute, or other disputes submitted to any dispute resolution procedure within the
last five (5) years which involved, or arose from, a claim against the Transferee or any
Affiliate regarding any of the following: the death or serious injury of any person; business,
contract or other commercial disputes; employment, employment discrimination-or-labor

disputes. As used in this Exhibit G, the term “material” means that the item would be
considered material in the course of an audit of the firm under Generally Accepted
Accounting Principles as expounded by the Financial Accounting Standards Board, or that
the item, in the reasonable judgment of the Buyer, calls into question the ability of the
Transferee perform the obligations of the the-current trackage rights or operating agreement
between the Benefitted Holder and the Buyer in compliance with such agreement and
applicable law.

- Neither the Transferee nor any Affiliate has filed a bankruptcy petition or made a general
assignment for the benefit of creditors, and no other party has filed a bankruptcy petition
against the Transferee or any Affiliate in the preceding seven (7) years that has not been
dismissed.

. Neither the Transferee nor any Affiliate has applied for or consented to the appointment of a
receiver, trustee or liquidator of Transferee or any Affiliate for all or substantially all of the
assets of the Transferee or Affiliate and no order, judgment or decree has been entered by
any court of competent jurisdiction on the application of a creditor appointing a receiver,
trustee or liquidator of Transferee or Affiliate for all or substantially all of the assets of the
Transferee or Affiliate within the preceding seven (7) years.

. The Transferee has supplied the Buyer with the records of any accident or other incident
occurring in the preceding five (5) years that the Transferee or any Affiliate has reported, or
was required to report, to the FRA under 49 CFR Part 225. The Transferee has disclosed to
the Buyer, with respect to all freight rail operations conducted by the Transferee or any




Affiliate within the preceding three (3) years, a list of FRA or state violation notices issued
with respect to the regulatory compliance of such freight rail operations, together with a brief
description and resolution thereof, and demonstrated that it has complied with any penalties,
sanctions, or other obligation relating thereto.

7. Neither the Transferee nor any Affiliate is in violation of any law which has the potential to
have a material adverse effect on its freight rail operations over the CSXT Milford Easement.

8. Neither the Transferee nor any Affiliate, nor any officer, director or department head of the
Transferee or any Affiliate within the preceding five (5) years:

a.

has been convicted by a court of competent jurisdiction of any criminal charge
of fraud, bribery, collusion, conspiracy, or any act in violation of state or
federal antitrust law in connection with the bidding upon, award of, or
performance of any contract with any public entity.

has had filed against it in a state or federal proceeding any criminal charge of
fraud, bribery, collusion, conspiracy, or any act in violation of state or federal
antitrust law in connection with the bidding upon, award of, or performance of
any contract with any public entity and such charge has not been finally
resolved.

has had filed against it, in a state or federal court, any civil complaint

(including, but not limited to, a cross-complaint), counter claim, or other
claim arising out of a contract, alleging fraud, bribery, collusion, conspiracy,
or any action in violation of state or federal antitrust law in connection with
the bidding upon, award of, or performance of any public works contract with
any public entity and such civil complaint, counter claim, or other claim has
been found substantially meritorious or has not been finally resolved.

has within the preceding three (3) years been found, adjudicated, or
determined (which finding, adjudication or determination has not been
subsequently overturned) by any federal or state court or agency, including,
but not limited to, the Equal Employment Opportunity Commission, the
Office of Federal Contract Compliance Programs, and the Massachusetts
Commission Against Discrimination, to have violated any laws or Executive
Orders relating to employment discrimination or affirmative action, including,
but not limited to, Title VII of the Civil Rights Act of 1964, as amended; the
Equal Pay Act; Executive Order 11246; or the Massachusetts Law Against
Discrimination (Mass. Gen. Laws c. 151B) which violation was of a material
nature.

has within the preceding three (3) years been found, adjudicated or determined
(which finding, adjudication or determination has not been subsequently
overturned) by any state court, state administrative agency, federal court or
federal agency to have violated or failed to comply with any applicable law or
regulation of the United States or any state governing prevailing wages




(including, but not limited to, payment for health and welfare, pension,
vacation, travel time, subsistence, apprenticeship or other training, or other
fringe benefits) or overtime compensation, which violation or failure to
comply was of a material nature.

f. has been terminated or debarred on any contract issued by any public entity,
including, but not limited to, the Buyer, or otherwise declared ineligible to
contract with any public entity and such debarment remains in effect; or

g. is at the time of the proposed Transfer in default under or otherwise failing to
perform any material obligations contained in any contract or agreement with
the Buyer, and the Buyer has noticed the Transferee about such default or
material nonperformance and otherwise exercised its contractual rights under
such contract or agreement with respect to the same.

9. Inthe event that the Benefitted Holder’s interest in the trackage rights agreement or operating
agreement between the Benefitted Holder and the Buyer is to be assigned to the Transferee,
the Transferee shall demonstrate the ability to secure and maintain insurance coverage in
commercially reasonable amounts and on commercially reasonable terms, as reasonably
required by the Buyer.

10. All Interchange Commitments with the Transferee, if any, shall at all times comply with all
applicable STB rules and regulations, if any.

Notwithstanding any provision of this Exhibit G to the contrary, Buyer may, upon the request of
the Transferee or the Benefitted Holder, in its sole and absolute discretion, waive, in whole or in
part, any or all of the foregoing Transferee Standards, except that Section 10 shall not be waived.
No such waiver shall be effective unless evidenced by a written instrument executed by a duly
authorized representative of Buyer.




EXHIBIT H
Lease Termination

TERMINATION AND RELEASE AGREEMENT

This TERMINATION AND RELEASE AGREEMENT (this “Agreement”), dated as
of » 2021 (the “Termination Date™), is made and entered into by and between
CSX TRANSPORTATION, INC., a Virginia corporation, with an address at 500 Water Street,
Jacksonville, Florida 32202 (“Landlord”) and THE MASSACHUSETTS BAY
TRANSPORTATION AUTHORITY, a Massachusetts body politic and corporate, with an
address at Ten Park Plaza, Boston, Massachusetts 02116-3974 (“Tenant”) (Landlord and Tenant
each a “Party” and collectively the “Parties™).

WITNESSETH:

Reference is hereby made to the following facts which constitute the background to this
Agreement:

A. The predecessor-in-interest to Landlord and Tenant entered into that certain Lease
Agreement, dated June 1, 1987 (the “Lease”), for the lease of certain railroad properties (the
“Premises”) known as the Milford Secondary and the Franklin Industrial Track. All capitalized

words-and-phrases-used-in-this-Agreement-and-not-otherwise-defined-herein-will-have the
meanings ascribed to them in the Lease.

B. The Parties have entered into that certain Definitive Agreement Pertaining to the
Purchase and Sale of the Milford Secondary and a Portion of the Franklin Industrial dated as of [
], pursuant to which Landlord has agreed to convey a portion of the Premises to Tenant (as shall
be described in the Deed for such premises, the “Conveyed Premises™), and Landlord and
Tenant desire to terminate the Lease and the rights and obligations of the Parties thereunder with
respect to the entirety of the Premises as of the date of such conveyance (the “Closing Date”).
From and after the Closing Date, Landlord shall have the right to use the Conveyed Premises
pursuant to a reserved freight easement to be agreed upon by the Parties. Tenant shall surrender
to Landlord the portion of the Premises not conveyed to Tenant (the “Unconveyed Premises™),
and Landlord shall recover possession of the Unconveyed Premises, on the terms and conditions
set forth herein.

NOW, THEREFORE, in consideration of One Dollar ($1.00) and other good and
valuable consideration by each of the Parties hereto to the other of them in hand this day paid,
the receipt, sufficiency and delivery of which are hereby acknowledged, Landlord and Tenant
hereby agree as follows:

1. Effective as of the Termination Date, the term of the Lease shall end and expire,
and all of Tenant’s right, title and interest in and to the Premises pursuant to the Lease shall
terminate and be extinguished, with the same force and effect as if such Termination Date was
the expiration date of the term of the Lease as stated therein. On or before the Termination Date,




Tenant shall remove Tenant’s personal property and vacate and surrender the Unconveyed
Premises. Notwithstanding anything in the Lease to the contrary, Tenant shall not be required to
remove any fixtures, installations, or other improvements placed by it on the Unconveyed
Premises during the Term of the Lease. Without limiting the foregoing, any personal property,
fixtures, installations, or other improvements of Tenant remaining in the Unconveyed Premises
after said Termination Date shall be deemed to have been abandoned by Tenant, and Landlord
may, in Landlord’s discretion, take possession of said property or dispose of same, at Tenant’s
cost and expense.

2. Effective as of the Termination Date, (i) all rights and obligations of the Parties
under the Lease are terminated, and (ii) each Party releases the other from all liabilities arising
from the Lease, including any rent, charges, expense, or other amounts, provided, however, that
any rights to indemnification or indemnity obligations under the Lease related to events
occurring prior to the Termination Date are excluded from the termination and the release
referenced above and shall survive the termination of the Lease in full force and effect, and,
provided, further, that if the Closing does not occur, nothing herein shall be deemed to waive,
modify or prejudice any claim by Landlord that it is or was at any time entitled to rent at a fair
market value or any other sum due under the Lease, or any claim or counter-claim by Tenant
with respect to any such matters.

3. All notices and other communications given under this Agreement shall be
delivered to the addresses set forth in, and in accordance with the terms and conditions of, the

Lease:

4, This Agreement constitutes the entire agreement of the Parties with respect to the
Lease, and all prior negotiations, discussions, representations, agreements, and understandings
are superseded and merged into this Agreement. The submission of drafts of this document for
examination and negotiation does not constitute either an offer or the acceptance of an offer, and
this Agreement shall not be binding upon the Landlord or the Tenant unless and until it has been
executed by both Parties.

5. This Agreement may be executed in any number of counterparts, each of which
shall be considered to be an original and all of which, when taken together, shall constitute one
document.

6. Each Party represents that this Agreement is being executed voluntarily with full
knowledge of its legal significance and with the express intention of the extinguishment of the
rights and claims of the Parties under the Lease, in accordance with and subject to the terms and
provisions hereof.

7. This Agreement shall be governed by and construed in accordance with the laws
of the Commonwealth of Massachusetts.

8. This Agreement shall inure to the benefit of and bind the respective heirs,
devisees, successors and assigns of the Parties hereto. Time is of the essence of all of the
provisions of this Agreement.




IN WITNESS WHEREOYPF, the Parties hereto have executed this Agreement as an
instrument under seal as of the day and year first above written.

LANDLORD:

CSX TRANSPORTATION, INC.
a Virginia corporation

By:
Name:
Title:

TENANT:

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY

Ry'
Name:
Title:




EXHIBIT I

Assignment of Easement




EXHIBIT J

GU Certification

CERTIFICATION OF GRAFTON AND UPTON RAILROAD COMPANY

Reference is hereby made to that certain Definitive Agreement dated .,
2021 (as amended to date, the “Agreement™), by and between CSX Transportation, Inc. and the
Massachusetts Bay Transportation Authority (“MBTA>), and the consummation on this date of
certain transactions contemplated by the Agreement. Capitalized terms used and not otherwise
defined herein shall have the meanings ascribed to them in the Agreement.

The undersigned does hereby certify to MBTA that as of the date hereof there have been no
material adverse changes relating to GU’s satisfaction of the Transferee Standards since the
Effective Date of the Agreement.

IN WITNESS WHEREOF, the undersigned hereby executes this certificate this
day of , 2021.

GRAFTON AND UPTON RAILROAD COMPANY

By:

Name:
Title:




BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 36669

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
—ACQUISITION EXEMPTION—
CSX TRANSPORTATION, INC.

EXHIBIT F

VERIFIED STATEMENT OF JON DELLI PRISCOLI



VERIFIED STATEMENT OF JON DELLI PRISCOLI

My name is Jon Delli Priscoli. I am the owner and chief executive officer of the Grafton
and Upton Railroad Company (“G&U”), a Class III short line railroad with general offices
located in North Grafton, Massachusetts. [ oversee G&U’s day-to-day freight railroad
operations, among other duties. In this capacity, I am also responsible for ensuring that G&U’s
rail service meets the needs of our customers. Critical to G&U’s service mission, as it is with all
short line railroads, is our provision of reliable transportation services. I am providing this
verified statement in support of the Massachusetts Bay Transportation Authority’s (“MBTA”)
acquisition of the assets of the Milford Secondary, which transaction is part of the present
proceeding before the Surface Transportation Board (STB), and particularly to affirm G&U’s
view that the transaction, as structured, is unlikely to unreasonably interfere with future G&U
operations over that line.

In operation since 1873, G&U currently operates a line in the greater Boston area,
between the towns of Franklin and Grafton, Massachusetts. G&U is actively engaged in
revitalizing rail freight traffic in the region by offering an attractive modal and transload
transportation alternative. G&U is focused on service quality and reliability.

As is reflected in the current MBTA filing to the STB, G&U has been working with CSX
Transportation, Inc. (“CSXT”) and MBTA to extend G&U’s line. One of the purposes of the
transaction that is the subject of this proceeding is, as we understand it, to secure G&U’s
continued provision of common carrier service on a route (the Milford Secondary) over which
G&U commenced operations in 2020. This transaction will not alter the fundamental nature of
G&U’s operating rights over the Milford Secondary (G&U now holds, and will continue to hold,

an easement interest), and we have worked with MBTA to structure a relationship that would



prevent the transaction from adversely affecting G&U’s ability to continue to provide reliable
common carrier service on the Milford Secondary.

To that end, G&U and MBTA have reached terms under a carefully-negotiated operating
agreement (the Milford Operating Agreement — “MOA”) that will govern G&U’s and MBTA’s
respective rights and obligations in connection with the operation of the Milford Secondary post-
transaction. In my opinion, the MOA has provisions sufficient to protect G&U’s post-
transaction ability (and rights) to conduct freight service on the Milford Secondary without
unreasonable interference from MBTA, thus protecting G&U’s common carrier service.

Among other things, the MOA provides that MBTA will recognize G&U's rights and
obligations to be the exclusive provider of freight service on the Milford Secondary. Those
rights and responsibilities will remain with G&U, as the intended post-transaction holder of the
reserved freight common carrier easement. Further, the terms of the MOA require MBTA to
maintain the Milford Secondary to minimum Federal Railroad Administration track safety
standards, and, in the event MBTA fails to fulfil its track maintenance obligations, G&U may
step in to take appropriate remedial action at the expense of MBTA. Also, the MOA provides
that, in dispatching rail traffic on the Milford Secondary, MBTA must do so without prejudice or
partiality in recognition of G&U’s common carrier obligations. Finally, the MOA entitles G&U
to request, at its expense, track improvements that would allow G&U to pursue new freight
traffic opportunities.

In G&U’s view, MBTA’s proposed railroad assets arrangements transaction, under
arrangements such as those in the MOA, will not adversely affect freight transportation. Based
on my experience in managing G&U’s freight operations and my understanding of the structure

of the subject Milford Secondary transaction (and the MOA discussed above), I am confident



that G&U will be able to satisfy its common carrier obligations on the Milford Secondary Line

going forward without unreasonable interference from MBTA.



VERIFICATION

I, Jon Delli Priscoli, verify under penalty of perjury that I have read the foregoing
statement, that I know its contents, and that the same are true and correct to the best of my
knowledge and belief. Further, | certify that | am both authorized and qualified to tender this

Verified Statement on behalf of the Grafton and Upton Railroad Company.

Executed on February 13,2023

higf Executive Officer £
Gyafton and Upton Railroad Company
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	Article 1  GENERAL OPERATING RIGHTS
	A. Consistent with the Milford Freight Easement and subject to the terms and conditions of this Agreement, herein provided, the MBTA acknowledges User’s right to enter upon and utilize the tracks and related operating facilities on the Milford Seconda...
	B. Nothing in this Agreement shall be construed to grant to User a right to approve actions by the MBTA affecting the Milford Secondary, including, without limitation, alterations and improvements to the Milford Secondary, relocations, use of air or s...
	C. User’s right to operate its trains (locomotives or cars) with its own crews (hereinafter referred to as the “Operating Rights”) in connection with the GU Freight Rail Service is subject to the terms, rights, conditions, and obligations hereinafter ...
	D. The MBTA retains the exclusive right to exercise and to perform, or to delegate or subcontract to another entity, the performance of the management and operational control of any and all rail service over the Milford Secondary, including without li...

	Article 2  RESTRICTION ON USE
	Article 3  MISCELLANEOUS SPECIAL PROVISIONS
	A. When operating over the Milford Secondary, at User’s cost, User’s locomotives and crews shall be equipped to communicate with the MBTA on radio frequencies and with all train control devices and signal systems now in effect or as may be installed, ...
	B. Procedures for qualification of User’s crews and occupancy or use of the Milford Secondary shall be arranged by the local supervision of the MBTA and User.

	Article 4  COMPENSATION
	A. The factor to be used in calculating payments to be made by User for use of the Milford Freight Easement shall be $0.607 (hereinafter referred to as the “Current Charge”).
	B. User shall pay the MBTA a sum computed by multiplying: (i) the Current Charge, as may be revised in accordance with Article 5 hereof, by (ii) the number of Car Miles.  For purposes hereof, the term “Car Mile” shall mean a railroad car (loaded or em...
	C. On or before the 15th day of each calendar month during the Term hereof, User shall provide the MBTA with an accurate count of loaded and empty cars and all locomotives using the Milford Secondary during the preceding calendar month along with the ...
	D. User shall furnish the MBTA information concerning Car Miles for all loaded and empty cars in Electronic Data Interchange (EDI) transmission between the carriers. This procedure shall be required at the time the Association of American Railroads (A...

	Article 5  REVISION OF CURRENT CHARGE
	A. The Current Charge shall be subject to change to reflect any increases or decreases in labor, material and other costs as hereinafter provided.
	B. The Current Charge shall be revised upward or downward each year, beginning with the bill rendered for the month of July, 2021 to compensate for the increase or decrease in the cost of labor and material, excluding fuel, as reflected in the Annual ...
	C. By way of example, assuming “A” to be the “Material prices, wage rates and supplements combined (excluding fuel)” final index figure for 2019; “B” to be the “Material prices, wage rates and supplements combined (excluding fuel)” final index figure ...
	D. In the event the base for the Annual Indexes of Charge-Out Prices and Wage Rates issued by the AAR shall be changed from the year 1977, appropriate revision shall be made. If the AAR or any successor organization discontinues publication of the Ann...
	E. At the option of either Party hereto, the compensation provided for in this Agreement shall be open for renegotiation every five (5) years from the Commencement Date, as hereinafter defined. In the event the Parties fail to reach agreement upon suc...

	Article 6  PAYMENT OF BILLS
	A. All payments called for under this Agreement shall be made within thirty (30) days after receipt of bills therefor. No payments shall be withheld because of any dispute as to the correctness of items in the bills rendered, and any discrepancies rec...
	B. Bills rendered pursuant to the provisions of this Agreement, other than those set forth in Article 4, shall include direct labor and material costs, together with the surcharges, overhead percentages and equipment rentals based upon the MBTA rates ...

	Article 7  MAINTENANCE OF MILFORD SECONDARY; TAXES
	A. The MBTA, its operating contractor, or other contractor or designee, will maintain, repair and renew the Milford Secondary rights-of-way, tracks, bridges, culverts, signals, communications equipment and all appurtenances in compliance with standard...
	B. If User requests that the MBTA maintain all or a portion of the Milford Secondary to a standard that exceeds the standard described above, the MBTA shall perform all work required to meet such standard (an “Increased Standard”), and User shall be r...
	C. In the event that the MBTA fails or neglects to perform the maintenance work described in Section 7(A) above after written notice from User and the expiration of the cure period described in Section 18 below, and due to such failure User is unable ...
	D. User shall pay, in addition to all other amounts payable under this Agreement, all real estate taxes and all assessments of any nature imposed upon or assessed against (i) the Milford Freight Easement (but not such taxes or assessments imposed upon...
	E. The MBTA shall provide and furnish all labor, administrative, professional, and supervisory personnel necessary for the performance of its obligations under this Agreement.  All MBTA personnel or MBTA contractor personnel involved in any aspect of ...
	F. Unless otherwise stated explicitly in this Agreement, the MBTA shall be responsible for the costs of materials, equipment, management, and other expenses required for the performance of its maintenance responsibilities under this Article 7, provide...
	G. Notwithstanding anything herein to the contrary, the MBTA shall have the exclusive right to secure such approvals of regulatory or governmental bodies as may be necessary for such work on the Milford Secondary, including, without limitation, the FR...
	H. Subject to and consistent with the other provisions of this Agreement, the MBTA may grant access to the Milford Secondary to third parties, including but not limited to utilities providers, to perform work on such third parties’ own behalf.  The MB...
	I. The MBTA shall maintain the Milford Secondary so as to provide vertical clearances no lower than the clearances in effect as of the Commencement Date.

	Article 8  CONSTRUCTION AND MAINTENANCE OF NEW CONNECTIONS REQUESTED BY USER
	A. Existing connections, track, facilities, or other improvements that are jointly used by User and the MBTA shall be inspected, maintained, repaired, and renewed by and at the expense of the MBTA up to but not beyond the point of clearance. The MBTA ...
	B. Any additional connections or other improvements to the Milford Secondary which may be requested by User shall be subject to the MBTA’s approval (including design), which approval shall not be unreasonably conditioned, delayed or withheld, and shal...
	1. User or others shall furnish all labor and material and shall construct, maintain, repair and renew at its sole cost and expense such portions of the connections or other improvements located on the right-of-way or other property of User or others ...
	2. MBTA, at User’s written request, shall improve the track and facilities User uses or may use on the Milford Secondary (including, without limitation, installing switches and siding, including any associated signaling to service any new locations), ...
	a. the MBTA and User have agreed upon a reasonable allocation of the costs of any such improvements, based on whether and to what extent (if any) the MBTA would benefit from such improvements.  Nothing in this Section 8(B) shall obligate the MBTA to c...
	b. any such requested improvements shall be subject to the prior written approval of the MBTA, which shall be given, without unreasonable conditions or delays, if the MBTA determines that neither such improvements nor the construction required for suc...
	c. any such improvements shall be made by the MBTA with as little disruption as reasonably possible to the MBTA’s passenger rail operations and to User’s access to and use of the Milford Secondary; provided however that the scheduling and other aspect...
	d. any such improvements or modifications to the Milford Secondary shall become the property of the MBTA upon completion.  The MBTA’s acceptance of ownership of improvements prior to completion of the improvements shall be at the sole discretion of th...
	e. in the event that the MBTA engages a third party to perform such improvements, the MBTA shall submit design plans for work to be performed (if such work necessitates design plans) to User for its review and approval (which shall not be unreasonably...
	f. in the event that User determines that it no longer requires improvements, modifications or connections that were made solely for the benefit of User, User may notify the MBTA, and User shall assume full responsibility for the cost of removing or r...
	g. in the event that the MBTA performs any capital work or maintenance work at the request of User pursuant to this Section 8(B), User shall reimburse the MBTA for the actual, auditable costs of such work (except for costs to be borne by the MBTA purs...

	3. At the election of the MBTA in its sole discretion, the MBTA, as an alternative to performing the work described in Paragraph 2 above itself or through a third party, may grant permission to User to perform such work itself, or, if such work is fun...
	4. The MBTA shall maintain and be responsible for the costs of maintaining any connections, switches or other improvements, equipment or facilities existing as of the Commencement Date of this Agreement and serving User’s freight customers, or constru...


	Article 9  ADDITIONS, RETIREMENTS AND ALTERATIONS BY MBTA
	A. The MBTA, from time to time and at its sole cost and expense, may make changes in, additions and betterments to or retirements from the Milford Secondary in connection with current and future passenger rail service or other use of the Milford Secon...
	B. User may propose changes in or additions and betterments to the Milford Secondary, including changes in communication or signal facilities, that are required to accommodate User’s operations beyond that required by the MBTA to accommodate its opera...
	C. In the event that a change in applicable law or regulations, or the application of existing law or regulations to the operations of User and/or MBTA, requires new track, signal, train equipment, or other equipment or facilities, or modifications to...

	Article 10  MANAGEMENT AND OPERATIONS
	A. User shall comply with the provisions of the Federal Locomotive Inspection Act and the Federal Safety Appliance Act, as amended, and any other federal and state and local laws, regulations and rules respecting the operation, condition, inspection a...
	B. User in its use of the Milford Secondary shall comply in all respects with such safety rules, operating rules and other regulations of the MBTA as the MBTA has provided in writing to User, and the movement of User’s trains (locomotives and cars) ov...
	C. User shall make such arrangements with the MBTA as may be required to have all of its employees who shall operate its trains, locomotives and cars over the Milford Secondary qualified for operation thereover, and User shall pay to the MBTA, in acco...
	D. The MBTA may conduct an investigation at its option of any incident on the Milford Secondary in which User is alleged to have violated the MBTA’s safety rules, operating rules, regulations, orders, or instructions. To exercise its option, the MBTA ...
	E. If the MBTA conducts an investigation, the MBTA shall have the right to require User to exclude from the Milford Secondary any employee of User except officers, determined by the MBTA as the result of the MBTA’s investigation or hearing described b...
	F. In connection with an alleged major offense, such as violation of Rule “G”, dishonesty, insubordination, or a substantial violation of operating rules, the MBTA shall inform User of such alleged offense pending an investigation by the MBTA, and Use...
	G. If the MBTA conducts an investigation into an incident, its officer shall conduct the investigation, but an officer of User shall be present to assure compliance with User’s rules with respect to investigation procedures. After the investigation is...
	H. The trains, locomotives, cars and equipment of User, the MBTA, and any other present or future user of the Milford Secondary or any portion thereof, shall be operated and dispatched without prejudice or partiality to any user and in such manner as ...
	I. In the event that a train of User shall be forced to stop on such portion of the Milford Secondary that is at the time of the stoppage being used by both the MBTA and User, and such stoppage is due to insufficient hours of service remaining among U...
	J. If it becomes necessary to make repairs to or adjust or transfer the lading of such crippled or defective cars in order to move them off the Milford Secondary, the MBTA shall have the option to perform such work and User shall reimburse the MBTA fo...
	K. In the event the MBTA and User agree that the MBTA should retain employees or provide additional employees for the sole benefit of User, the Parties shall enter into a separate agreement under which User shall bear all cost and expense for any such...
	L. Subject to and consistent with the other provisions of this Agreement, the MBTA may grant access to the Milford Secondary to third parties, including but not limited to utilities providers, to perform work on such third parties’ own behalf.
	M. User agrees that in any work performed in or about the Milford Secondary, it will employ only labor which can work in harmony with all elements of labor being employed by the MBTA, the MBTA’s passenger rail operator, and their contractors.

	Article 11
	[Intentionally omitted.]
	Article 12  CLEARING OF WRECKS
	Article 13  FORCE ACCOUNT WORK
	Article 14  LIABILITY
	A. If a Loss occurs involving the trains, locomotives, engines and/or employees of only one of the Parties, then the involved Party will be solely responsible for the Loss, even if caused partially or completely by the other Party.
	B. If a Loss occurs involving the trains and locomotives of both the MBTA and User, then: (i) each is solely responsible for any Loss to its own employees, passengers, locomotives and equipment in its own account including lading and (ii) the Parties ...
	C. For purposes of assigning responsibility of a Loss under this Article as between the Parties hereto, a Loss involving either the MBTA or User and a third party or Parties shall be construed as being the sole responsibility of the MBTA or User, as a...
	D. Whenever any Loss is assumed by or apportioned to a Party hereto under the foregoing provisions, that Party shall forever protect, defend, indemnify, and save harmless the other Party to this Agreement and its parent corporation, subsidiaries and a...
	E. In every case of death or injury suffered by an employee of either User or the MBTA, when compensation to such employees or employee’s dependents is required to be paid under any workmen’s compensation, occupational disease, employers’ liability or...
	F. For purposes of this Article 14, pilots furnished by the MBTA to User pursuant to this Agreement shall be considered as the employees of User while such employees are on duty as pilots.
	G. For the purpose of assuming or apportioning Loss associated with construction, maintenance, repair and renewal of connections or improvements as provided in Section 8(B), all work performed by the MBTA or User shall be deemed performed for the sole...
	H. If any suit or action shall be brought against either Party for a Loss which under the provisions of this Agreement are in whole or in part the responsibility of the other Party, said other Party shall be notified in writing by the Party sued, and ...
	I. In the event of a Loss as defined herein, the Parties to this Agreement shall be bound by the Freight Claim Rules, Principles, and Practices of the Association of American Railroads (AAR) as to the handling of any claims for the loss or damage to l...
	J. Notwithstanding any other provisions of this Agreement, in the event a Loss occurs that is attributable solely to the willful or wanton negligence of only one of the Parties to this Agreement, then the Party hereto which was so willfully or wantonl...

	Article 15  ENVIRONMENTAL
	A. Without limiting the generality of Article 14, beginning on the Commencement Date, and throughout the Term, User shall:
	1. Exercise the rights granted by the Milford Freight Easement and make use of and conduct its operations on the Milford Secondary in compliance in all material respects with any applicable Environmental Laws as hereinafter defined and be responsible ...
	2. not enter into any assignment or other agreement allowing the use of the Milford Secondary or the conduct of any operations thereon by any third party, except on terms and conditions concerning environmental, health, and safety matters which are sa...
	3. maintain in full force and effect all permits or approvals required of it by any applicable Environmental Laws for its use of and operation on the Milford Secondary or the exercise of any rights granted by the Milford Freight Easement;
	4. expeditiously cure, at its own expense to the reasonable satisfaction of the MBTA, any material violation of Environmental Laws to the extent applicable to the Milford Secondary to the extent such violation is attributable to User in connection wit...
	5. not create or operate at the Milford Secondary any (A) nuisance, as understood and interpreted in accordance with the common law of Massachusetts, (B) landfill or dump, or (C) hazardous waste management facility or solid waste disposal facility as ...
	6. not manufacture, use, generate, treat, release, or dispose of any Hazardous Substance on or in connection with its use of the Milford Freight Easement except in the ordinary course of its business and in accordance with applicable law, without the ...
	7. not subsidize, promote, or encourage any business that would ship or receive products by rail service over User characterized by the U. S. Department of Transportation as “Toxic Inhalation Hazards” or “Poison Inhalation Hazards” to facilities locat...
	8. without regard to the foregoing subsections, not use or store any chemicals, solvents or cleaners (including, without limitation, Trichloroethane [TCE], Trichloroethylene [TCA], Perchloro-ethylene [PERC], mineral spirits or similar materials identi...
	9. notify the MBTA in writing of, and provide any documents reasonably requested by the MBTA, within ten (10) business days after learning of any of the following which arise in connection with the User’s exercise of rights granted by the Milford Frei...
	10. conduct expeditiously at its expense to the reasonable satisfaction of the MBTA and in accordance with any applicable Environmental Laws any response action necessary to remove, remediate, clean up, or abate any material Release, threatened Releas...
	11. allow the MBTA or its representatives, from time to time at the MBTA’s reasonable discretion, and at the MBTA’s expense and liability, to inspect the Milford Secondary and conduct an environmental audit or assessment (including invasive soil or gr...
	12. remove from the Milford Secondary at User’s expense by the expiration or termination date of this Agreement any Hazardous Substances or equipment used to manufacture, generate, treat, store, transport, handle or dispose any Hazardous Substance use...

	B. User shall exercise due care in its exercise of rights granted by the Milford Freight Easement and its use of and operation on the Milford Secondary, including, without limitation, taking precautions against foreseeable acts or omissions of any thi...
	C. User shall be responsible to the MBTA and shall defend, indemnify and hold harmless the MBTA and its subsidiaries and affiliates, and all of its directors, officers, agents or employees, from and against any costs which at any time or from time to ...
	D. As to the provisions of this Article 15 only, User and the MBTA waive any statute of limitations defense, provided, however, that if one Party gives the other Party written notice of Environmental Contamination of the Milford Secondary, the waiver ...
	E. For purposes of this Section,
	1. “Costs” means all liabilities, losses, costs, damages, punitive damages, Natural Resource damages, expenses, claims, diminution in value, attorneys’ fees, experts’ fees, consultants’ fees, penalties, fines, obligations, judgments and disbursements,...
	2. “Disposal” (or “disposed”) shall have the meaning specified in RCRA.
	3. “Environmental Claim” means any claim, loss, injury, demand, action, cause of action, suit or other legal or administrative proceeding which seeks to impose or leads to the imposition of any Cost, damage assessment, punitive damage assessment, Natu...
	4. The term “Environmental Claim” shall also include any Cost incurred in responding to efforts to require Remediation and any claim based upon any asserted or actual breach or violation of any Requirements of Environmental Laws, or upon any event, oc...
	5. “Environmental Contamination” means any land, sediment, surface water, ground water, structure or location that has been contaminated or adversely affected by Hazardous Substances.
	6. “Environmental Laws” or “Requirements of Environmental Laws” means any and all laws, rules, permits, regulations, ordinances, judgments, or orders now or hereafter in effect of any federal, state or local executive, legislative, judicial, regulator...
	7. “Environmental Matters” means any matter, dispute, proceeding or obligation of any nature falling within the scope of this Article 14.
	8. “Environmental Permits” means any permit, license, registration, waste identification number, approval or other authorization relating to business activities or operations on the Milford Secondary required by any Environmental Laws.
	9. “Governmental Authority” means any federal, state or local government or any subdivision, agency, instrumentality, authority, department, commission, board or bureau thereof or any federal, state or local court or tribunal.
	10. “Hazardous Substances” means (A) those substances included within the statutory and/or regulatory definitions of “hazardous substance,” “hazardous waste,” “extremely hazardous substance,” “regulated substance,” “contaminant,” “hazardous materials”...
	11. “Natural Resources” shall have the meaning specified in CERCLA.
	12. “RCRA” means the Resource Conservation and Recovery Act, 42 U.S.C. § 6901, et. seq.
	13. “Release” (or “released”) shall have the meaning specified in CERCLA.
	14. “Remediation” means a type of action required by a Governmental Authority or necessary to ensure compliance with the Requirements of Environmental Laws, including by way of example (A) the removal and disposal or containment (if containment is pra...
	15. “Solid Waste” shall have the meaning ascribed to it in RCRA.


	Article 16  CLAIMS
	A. Except as provided in Subarticle B below, all claims, injuries, death, property damages and losses arising out of or connected with this Agreement shall be investigated, adjusted and defended by the Party bearing the liability, cost, and expense th...
	B. User shall investigate, adjust and defend all freight loss and damage claims filed with it in accordance with 49 U.S.C. Section 11706.
	C. In the event a claim or suit is asserted against the MBTA or User which is the other’s duty hereunder to investigate, adjust or defend, then, unless otherwise agreed, such other Party shall, upon request, take over the investigation, adjustment and...
	D. All costs and expenses in connection with the investigation, adjustment and defense of any claim or suit under this Agreement shall be included as costs and expenses in applying the liability provisions set forth in this Agreement, except that sala...
	E. Neither Party shall settle or compromise any claim, demand, suit or cause of action for which the other Party has any liability under this Agreement without the concurrence of such other Party if the consideration for such settlement or compromise ...
	F. Each Party agrees to indemnify and hold harmless the other Party and its parent corporation, subsidiaries and affiliates, and all their respective directors, officers, agents and employees from and against any and all costs and payments, including ...
	G. It is understood that nothing in this Article 16 shall modify or waive the conditions, obligations, assumptions or apportionments provided in Article 14.

	Article 17  INSURANCE
	A. During the term of this Agreement User agrees to procure and maintain at its sole cost and expense railroad operating and liability insurance, hereinafter called “Insurance”, naming User as the insured and covering the liability assumed by it and i...
	B. The Insurance shall contain provisions obligating the insurer to provide the MBTA with notice of cancellation, material modification or non-renewal at least thirty (30) days prior to the effective date thereof.
	C. The Insurance shall be evidenced by a current certificate of insurance, naming the MBTA and the MBTA’s passenger rail operator as additional insureds, and addressed to the MBTA (Risk Management Department Finance Suite, 10 Park Plaza, Boston, MA  0...
	D. All of the required endorsements and notice provisions shall be stated on the certificate of insurance that is provided to the MBTA. In addition, User shall provide the MBTA Risk Management Department notice of any claim and any other correspondenc...
	E. The MBTA shall procure and maintain during the Term of this Agreement liability insurance with respect to the Milford Secondary as prescribed by Mass. Gen. Laws c.161A, Section 43 or any successor statute requiring the MBTA to provide liability ins...
	F. In connection with any work or activity permitted or subcontracted by the MBTA to any third party in respect of the Milford Secondary, the MBTA shall require any such third party to secure and maintain in effect Railroad Protective Liability Insura...

	Article 18  DEFAULT AND TERMINATION
	A. Default
	1. Each of the following shall constitute an “Event of Default” under this Agreement:
	a. Any late payment of compensation under Articles 4 or 6 or other provisions of this Agreement remaining outstanding for more than thirty (30) days from its due date;
	b. The commencement of any proceeding by or against User that might result in any modification of the obligations hereunder under any bankruptcy, insolvency or similar law, unless all of the obligations of such Party shall have been duly assumed by a ...
	c. The failure to perform any other material covenant or obligation in this Agreement, (a “default”), including User’s material failure to comply with all applicable laws and governmental regulations, or with any MBTA operating rules and operating pro...
	2. If an Event of Default shall occur, the Party not in default may exercise any or all of the following remedies:
	a. Terminate this Agreement by and upon sixty (60) days written notice to the defaulting Party, in which event User’s rights to exercise the Milford Freight Easement shall terminate.  Upon the effective date of such termination, User shall (1) promptl...
	b. Notwithstanding paragraph (a) above, if this Agreement is terminated by either Party pursuant to the provisions of this Article 18, then immediately upon such termination User, at its sole cost and expense, shall take all actions necessary to facil...
	c. Regardless of whether this Agreement is terminated pursuant to clause (a), pursue any other remedy at law or in equity in any state or federal court in Massachusetts, subject to the provisions of Article 23.

	3. The Parties hereto expressly acknowledge that the nature and purpose of this Agreement is such that damages may not be an adequate remedy for any default or breach so occurring, and that equitable relief, such as injunction, mandatory or otherwise,...
	4. An Event of Default shall not be waived or satisfied by the failure of a Party to provide written notice thereof to another Party, nor shall a failure to provide written notice be considered a waiver of any other remedies available to any Party und...

	B. Termination; Effect of Termination
	1. In addition to termination as provided in Section 18(A), User’s rights under this Agreement and the Milford Freight Easement may also be terminated by mutual agreement of the Parties, upon such terms and conditions as the Parties may mutually agree...
	2. This Agreement shall terminate (i) at such time as User secures regulatory authority to and thereafter does discontinue all GU Freight Rail Service on the Milford Secondary, or (ii) in the event that such regulatory authority is unnecessary or not ...


	Article 19  REGULATORY APPROVAL
	A. Should User’s acquisition of rights pursuant to the Milford Freight Easement or the provisions of this Agreement require the prior authorization of the Surface Transportation Board (“STB”), User at its own cost and expense shall initiate and therea...
	B. Should the STB at any time during the term of this Agreement impose any labor protective conditions upon the approval or exemption of the assignment of CSXT’s rights under the Milford Freight Easement or the assignment of User’s rights and obligati...

	Article 20  ABANDONMENT OF THE MILFORD FREIGHT EASEMENT
	Article 21  TERM
	A. Unless terminated earlier pursuant to Section 18 hereof, this Agreement shall be effective (the “Commencement Date”) on the day and year first above written, and shall remain in effect (the “Term”) until the earlier to occur of (i) the termination ...
	B. Termination of this Agreement (whether as a result of expiration of the Term, termination pursuant to Article 18, or otherwise) shall not relieve or release either party hereto from any obligation assumed or from any liability which may have arisen...

	Article 22  FORCE MAJEURE
	Article 23  DISPUTE RESOLUTION
	Article 24  SUCCESSORS AND ASSIGNS
	Article 25  NOTICES
	Article 26  GENERAL PROVISIONS
	A. This Agreement and each and every provision hereof is for the exclusive benefit of the Parties hereto and not for the benefit of any third party. Nothing herein contained shall be taken as creating or increasing any right of any third party to reco...
	B. This Agreement shall be interpreted and enforced in accordance with the laws of the Commonwealth of Massachusetts and applicable federal law.
	C. This Agreement contains the entire understanding of the Parties hereto the subject matter hereof and supersedes any and all oral understandings between the Parties.
	D. No term or provision of this Agreement may be changed, waived, discharged or terminated except by an instrument in writing and signed by both Parties to this Agreement.
	E. All words, terms and phrases used in this Agreement shall be construed in accordance with the generally applicable definition or meaning of such words, terms and phrases in the railroad industry.
	F. All Article headings are inserted for convenience only and shall not affect any construction or interpretation of this Agreement.
	G. As used in this Agreement, whenever reference is made to the trains, locomotives, cars or equipment of, or in the account of, one of the Parties hereto, such expression means the trains, locomotives, cars and equipment in the possession of or opera...
	H. This Agreement is the result of mutual negotiations of the Parties hereto, neither of whom shall be considered the drafter for purposes of contract construction.
	I. Neither party hereto may disclose the provisions of this Agreement to a third party, excluding a parent, subsidiary or affiliate company and the respective counsel for each party, without the written consent of the other party, except as otherwise ...
	(Signatures on following pages(s))
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