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ABSTRACT

American state intermediate appellate courts that succeed in handling their
casel oadsexpeditiously havetakenresponsibility for theentire appellate process,
beginning with the filing of the notice of appeal. They have recognized the
public interest in minimizing delays, have committed themselves to deciding
cases in a timely manner, and have mobilized themselves to pay sustained
attention to effective case processing. While resources are important to an
appellate court’ s effectiveness in handling its caseload, how the resources are
actually used—i.e., what caseload management strategies and techniques are
employed by the court—can make a significant difference in case processing
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time. Further, the traditions or culture of the court, aswell asthe leadership and
commitment of the chief judge, play avery important rolein the case processing
time.

Those are central findings of the Appellate Caseflow Management
Improvement Project, conducted by the Justice Management Institute (JMI)
under agrant from the State Justice Ingtitute. The project was designed to build
on what has been |earned through previous studies, focusing particul arly on how
appeals are processed in six intermediate appellate courts. two in Ohio, two in
Washington State, and the statewide courtsin Maryland and New Mexico. The
report presents basic information about workloads, resources, operating
procedures, and case processing timein the six courts and documents a number
of difficulties in making cross-jurisdictional comparisons of appellate case
processing times. Despite the methodological difficulties, the researchers were
able to see major differences among the courts and to identify a number of
common problems that impede effective case processing.

Key operational problems identified as common to many appellate courts
include delaysin the preparation and filing of trial court transcripts, delaysinthe
appointment of appellate counsel for indigent defendants, case overloadsfacing
attorneysresponsible for handling appeal sin small law officesand in the offices
of major institutional litigants, leniency on the part of appellate courts in the
granting of extensions of timeto file briefs, the sheer complexity of some cases,
and (in somecourts) the existence of alarge backlog of undecided cases. Among
mechanisms proven successful in assisting intermediate appellate courts with
reducing delays and improving performance, those that involve monitoring and
troubleshooting stood out. Often, technological innovations make it possible to
conduct some activitiesfar more swiftly and efficiently than in the past, but they
rarely reduce the need for ongoing supervision of the process.

Looking to the future, the report recommends three initiatives to help
catalyze action—and, ultimately, significant improvements—in state
intermediate appellate courts:. development of asystem for regularly collecting
and publishing comparable data on the workloads, resources, structures,
operating procedures, productivity, and case processing times of intermediate
appellate courts; design, implementation, and evaluation of demonstration
projectsthat incorporate an array of modern procedures and technologiesand are
aimed at significantly improving the expeditiousness of appellate case
processing; and design and presentation of educational programs, focused on
appellate caseflow management, for judges and court staff members.

|I. OVERVIEW OF THE PROJECT AND THIS REPORT

A. Objectives of the Project

Fair and timely resol ution of casesisat the heart of the business of the courts
and is essential for public confidence in the courts. It is as true in appellate
courts asin trial courts that “justice delayed is justice denied.” In some ways,
appellate delays are especially pernicious:

» Appellatedelaysprolonglitigation and underminethe publicinterestinfinal
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resolution of litigants' disputes. Parties on appeal remain enmeshed in the

dispute process and are unable to get on with their lives and business.

» Reversa of atrial court decision or remand for further proceedings extends
a dispute even longer. The longer the appellate process takes, the more
likely it is that witnesses will be unavailable, memories will fade, and
evidence will be stale when the case is again before the tria court.

» Appellate delays affect not only the parties to the case that is delayed, but
also the actions of others who are involved in cases that have similar facts
and issues, thereby contributing to uncertainty in law and in business and
social relationships.

» Lengthy appellate delays disregard well-documented public concern about
court delay. When appellate courts cannot manage their business well, they
contribute to a negative model of court processes and tend to undermine
public trust in the legal system.

The relatively little research that has been conducted on case processing
times in appellate courts has tended to focus first on the basic task of
documenting how extensive the delay is and next on seeking to ascertain which
of severa factors—resources, court structure, procedures, or management, to
name those most frequently mentioned—abest explains variations across courts
in the pace of appellate litigation. This project has been designed to build on
previouswork inthefield and to produce practical toolsto enable appel late court
judges and managersto reduce backlog and delay. The aim has been to develop
a better understanding of why some appellate courts are able to handle their
business (or stages of that business) expeditiously while others are much slower;
and learn why and how the expeditious courts have been able to overcome the
obstacles that plague the dower courts, with particular attention given to
techniquesthat intermediate appel late courts have used to reduce backlogsaspart
of an overall delay reduction program. The project has had three main
objectives:

* To broaden the base of practical knowledge about how appellate courts
function and about variables that affect appellate delays;

» Toidentify approaches and techniques that work effectively in minimizing
delaysin appellatedecisi on-making, without compromising thequality of the
decisionmaking; and

» To develop work products—including a self-assessment guide and a fina
report that has recommendations for practical steps that can be taken to
reduce appel late backlogs and delays—that can be used by appellate courts
interested in reducing backlogs and delays and in generally improving
appellate court caseflow management.

In conducting the project, we have interviewed more than fifty persons:
appellate judges; appellate court clerks and administrators; judicia adjuncts;
conference, settlement, and staff attorneysin appellate courts; appel late counsel
from state attorneys-general’ s offices and public defender offices; attorneysin
private practice; and academic observers. The six courts studied provided case
processing datato the extent that they were able, and we have worked with them
to refine the datafor usein comparative presentation. The difficultiesinvolved
in this process are discussed in the report. We are also appreciative of the
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interest shown by thirty-five members of the National Conference of Appellate
Court Clerks who attended a focus group we conducted on appellate court case
processing improvements at their annual seminar.

By examining policies and procedures in six intermediate appellate courts
that vary considerably in the speed at which they handle cases—threerelatively
fast, three somewhat slower in processing cases; two pairs within states, two
other state-wide courts—we seek to move closer to identifying strategies and
techniques that can be broadly applicable in reducing appellate delays. If each
court is examined more closely, however, it can be seen that the strategies and
mechani sms used by these courtsto managetheir casel cads are closely linked to
thelong-term attitudes and practicesthat the court has devel oped toward itswork
and itsclientele. In Part |1 we present brief snapshots of these courts by way of
framing the analysis of how they operate.

Thereport hasfour key themes. First, courtsthat have succeeded in reducing
appellate delay have organized and mobilized themselves toward this goal.
These courts, and in particular, their leaders, have recognized the problem of
appellate delays as one meriting their sustained attention. They have devel oped
and implemented particular mechanisms deemed appropriate for each court and
its environment.

Second, successful courts have communicated their intentionsand actionsin
reducing appellate delay to the bar, especially, and also to the executive branch
and to legidlative appropriating bodies, litigants, and the public.' Appellate
courts that have recognized the growing interdependency of courts within the
greater communitiesthey serve have been ableto increase their abilitiesto meet
the rising expectations of effective performance.

Third, the expeditious courts, along with requiring those litigating before
them to observe the time limits set by rules, have in turn committed themselves
to deciding casesin atimely manner. These courts have instituted proceduresto
ensure that cases do not linger in one tardy judge’s chambers or get lost in the
many cracks between chambers of participating judges. Their judges have
reviewed the argued-and-undecided docket frequently and determined how they
can best work together to hash out problems delaying a decision.

Lastly, the courtsthat have dealt effectively with delay have learned that the
court must accept responsibility for taking control of the entire appellate process
fromthe filing of theinitial notice or petition through issuance of the opinion or
other ruling and any en banc procedures. For effective appellate courts, there has
been no real division of cases among so-called “lawyer time” and “judgetime.”
Rather, the entire process has been viewed as an integrated one. Expeditious
courts have monitored preparation of the trial transcript and the clerk’s record,
ensured the efficient handling of motions and timely filing of briefs and
appendices, and issued opinions promptly.

1. Examples of communication as discussed here are examined in infra Part V.
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B. The Project’s Approach

This project has examined specific methods used in each of the six
participating courtsto handleits caseloads. Because the value of any individual
technique cannot be definitively evaluated by assessing its impact in only one
court, we have not presented any view as to the overall effectiveness of a
particular approach or method in itself. Instead, we have sought to gauge how
well an approach or method served the court employing it in resolving cases
expeditiously.

Examining the processes used in individual courts helps us gain a sense of
what general approachesand specific mechani smscontribute to expeditious case
processing in appellate courts. As Joy Chapper and Roger Hanson observed
someyearsago, trial court caseflow management principlesareclearly applicable
to appellate courts? Even as a trial court’s culture influences the pace of
litigation,? it issimilarly the case that in the small, somewhat cloistered world of
appellate courts, the prevailing culture of the court islikely to help explain how
speedily and effectively the appellate court handlesits caseload. Although the
relationship to resources may become important—especially in how the court
dealswith augmenting the resources needed to litigate by the major institutional
litigants who appear before the judges (the appel late sections of state or county
prosecutorial and public defender offices)—even the most useful mechanisms
intermediate appellate courts employ to produce speedier case processing often
arise directly from the courts' own cultures.

In addressing issues of appellate case processing, it isimportant to keep in
mind the significant difference in magnitude between appellate courts and tria
courts. In contrast to trial judges, intermediate appellate judges still work on
relatively small case dockets. Individual appellate judges work on hundreds
rather than thousands of cases, and they normally write decisions in far fewer
than 100 cases a year.

Additionally, appellate courtsarecollegial bodies. They hear casesin panels
(typically consisting of three judges, but sometimes more) and the decision-
making processes—both for individual cases and for caseload management
policy—tend to be more complex than those of trial courts. Theability of judges
even in large-volume intermediate appellate courts to retain a focus on the
particular case loomslargein any effort to assess the waysin which these courts
function. “Every court has its own culture” was the way one intermediate
appellate court judge, bent on changing the way her court operated, described to
one of the authors how judgesin that court tended to spend the same amount of
time on each of their cases, regardless of the differences in complexity among
them. While recognizing that national-scope judicia education and training
programs could shape a new judge’s view of how an appellate court should

2. Joy A.CHAPPER & ROGER A. HANSON, NAT'L CTR. FOR STATE COURTS, INTERMEDIATE
APPELLATE COURTS: IMPROVING CASE PROCESSING 9-10 (1990).

3. THOMASW.CHURCHETAL., JUSTICE DELAYED: THE PACEOFLITIGATION INURBAN TRIAL
CouURTS 54 (1978).
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function, far more important in the change-oriented judge's view was the
immediate and particular court world to which the new judge returned.

C. Rationale for Sudying Intermediate Courts

The project focuses onintermediate appel late courts (“ | ACS") becausethese
are the courts in which the great bulk of appellate cases are resolved. Unlike
state courts of last resort, IACs have limited power to control their caseloads.
Most receive and dispose of far greater numbers of cases than do state supreme
courts. In afew states, the court of last resort exercises great control over the
intermediate appellate court or courts by sifting through appeal s to select those
that should proceed to direct review inthe highest court and sending othersto the
intermediate court.* In addition, the highest courts may decide which
intermediate appellate court opinions are approved for publication. Indeed, in
some states, the i ssuance of ahighest court opinion even resultsin the expunging
of the intermediate court ruling.

While state courts of last resort often play a leadership role through their
exerciseof general superintendenceauthority over the court system, intermediate
appellate courts normally have no other assignment than to resolve the cases
brought to them for decision. They are the “work horses” of appellate litigation
in most states. In total, there were almost 200,000 cases filed in 1998 in state
intermediate appellatecourts.” Expeditiousresol ution of these casesisimportant
for the litigantsin these cases and for public confidence in the courts.

D. Information Needs

There has been only sporadic attention to determining the extent and sources
of delay in state appellate courts, and much remains to be done even to provide
reliableinformation at regular interval sthat describeshow long these courtstake
to dispose of their cases. For example, there is no regularly available national
report of times between filing and disposition for state appellate courts. An
effort to gather such data was made for several years and discontinued almost
two decades ago.® The most recent national-scope study made great efforts to
assemble this information and contained 1993 statistics from thirty-five
intermediate appellate courts” No one has since continued to provide this
information on a national level. As discussed in Part Il, this project’s
comparatively modest effort to collect comparabl edatafromthesix participating

4. The Maryland Court of Appeals, the state's highest court, may decide to take cases
directly, through itsreview of all caseswhen they arefirst filed in the intermediate court of special
appedls. Thisisalso apractice employed in Massachusetts.

5. EXAMININGTHE WORK OF STATE COURTS, 1998, at 87 (Brian J. Ostrom & Neal B. Kauder
eds., 1979) (reporting the total casesfiled in 1998 as 199,558).

6. See eg., NAT'LCTR.FORSTATE COURTS, STATE COURT ANNUAL REPORT 1981 and 1985.
In 1981, thiscontinuing seriesreported time-in-stagesand on-appeal information for fewer thanten
IACs. By 1985, the table had been eliminated from the report.

7. See ROGER A. HANSON, NAT'L CTR. FOR STATE COURTS, TIME ON APPEAL 5 (1996).
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courts, using the courts' own reports on case processing times, achieved only
limited success.

E. Earlier Sudies

There have been three principal comparative studies of appellate case
processing time, each conducted by researchersfor the National Center for State
Courts. This section briefly summarizes approaches and key conclusions from
those three projects.

1. Martinand Prescott’s 1981 Report.—John Martin and Elizabeth Prescott
analyzed data collected on appellate cases filed during 1975-76 in seven
intermedi ate appel late courts and three courts of last resort.® They found that the
courts varied dramatically in the time required to process cases, with average
total time in intermediate appellate courts ranging from 240 to 649 days.
Looking at the relationship between volume and case processing times, they
found that courts with larger casel oads took no longer (or only slightly longer)
to process their cases than did courts with smaller caseloads. They also
found—surprisingly—that courts with more filings per judge were appreciably
faster than courtswith fewer cases per judge. Martin and Prescott noted that the
lack of apositive statistical relationship between case volume and delay did not
mean that there was no interrel ati onship, but stressed that the problem was much
more complex than too many cases for too few judges. Perhaps their most
important conclusion was that the structure and procedures of appellate courts
appeared to have a greater impact on case processing time than did the number
or type of cases filed. Optimistically, they emphasized that “state appellate
courtsarenot . .. atthemercy of . .. ever-increasing casel oads. When necessary,
[they] can modify their structure and organization or adjust their proceduresto
meet the demands of larger caseloads.”® In their words, “Workable solutions to
delay are available. However, each appellate court is in many ways a unique
system. No singlesolution or set of solutionswill necessarily solveevery court’s
problems. Solutions must be devel oped within the context of aparticular court’s
goals, needs, structure, and organization.”*°

2. Chapper and Hanson' s Study of Four Intermediate Appellate Courts.—A
decade after the Martin and Prescott study was completed, Joy Chapper and
Roger Hanson conducted acomparativestudy of four stateintermediate appel late
courts, drawing on case record data from appeals filed in 1986 and 1987."*
Several of their key findings have been especialy relevant for the work of this
project:

* Intermediate appellate courts differ in their subject matter jurisdiction.

Consequently, there are considerable differences across the courts in the

8. JOHN A. MARTIN & ELIZABETH A. PRESCOTT, APPELLATE COURT DELAY, at xii & n.1
(Michael J. Hudson ed., 1981).
9. Id. at xxi.
10. Id.
11. See CHAPPER & HANSON, supra note 2, at xv.
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composition of their caseloads.*”

* “The volume of appeds filed or docketed overstates a court’s actual
workload,” because many appeals “are dismissed or abandoned before they
reach the court for consideration.”*?

* None of the courts had what could be described as a comprehensive case
management system, with “information on and control over the processing
of every appeal from the time a notice of appeal isfiled.”**

* The courts varied in their concern for overall appea time. All of them
“pa[id] particul ar attention to the time between submission” of briefsand the
court’s decision, and three had information on elapsed times during this
period. However, “considerably less data [were] available in most of the
courts on the time consumed by other stages of the appellate process.” *°

» Principles distilled from the trial court experience with caseflow
management—including exercising early and continuous control, creating
the expectation that scheduled events will take place as planned, and
monitoring case processingtime—have clear parallelsin appellate court case
processing. However, “these principles will not be applied fully until
infformation systems are organized to provide decisions upon which
appropriate management decisions can be based.”*®

* Not al appellate courts collect case-processing time information, and there
islittledocumentation of key aspectsof court operations, including casel oad
composition, appeal attrition, and procedures for handling appeals with
various characteristics. The unavailability of this sort of information makes
it difficult for appellate courts to identify problems or opportunities for
improvement, precludes them from assessing their own performance in
relation to others, and makesit difficult to undertake meaningful cross-court
analysisof thelimited casel oad and case processing time datathat do exist.
3. Hanson' s Time on Appeal Study.—The most recent comparative study of

appellate case processing time, conducted by Roger Hanson, used data from

appealsresolved during 1993 in thirty-five intermediate appellate courts.’® The
dataindicate that although afew I1ACshandle their cases very expeditiously, the
vast mgjority can fairly be characterized as being somewhat slow to very slow.

Only fiveof thethirty-fiveintermediate appellate courts studied met one primary

“reference model” incorporated in the American Bar Association’s (ABA)

standards for timely disposition of appellate cases: completion of at least

seventy-five percent of al cases within 290 days. Four of the five were

12. Id. at vi, 4-5. Chapper and Hanson noted, however, that there were some similarities
across the courts in terms of the areas of underlying civil law and types of criminal offenses that
wereinvolved in appellate cases.

13. Id.

14. Id. at 55.

15. Id. at 57.

16. Id. at vii.

17. Id. at 61-62.

18. HANSON, supra note 7, at 5.
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specializedintermediate appell ate courts—i.e., courtshandling only civil appeals

or only crimina appeals. Nine courts took at least 580 days, twice the ABA

standard, to resolve seventy-five percent of their cases. Hanson concluded that
four main factors contributed to slower case processing:

e resources—in particular, having more appeal s per law clerk;

» method of selecting the presiding or chief judge—slower courts tended to
select their chiefs by an internal procedure such as seniority or election by
the bench;

» regiondl, rather than statewide, jurisdiction; and

e procedural characteristics—for example, “requir[ing] areasoned opinionin
every case” and placing no limitations on oral argument.*®
After conducting aregression analysis of the 1993 data, supplemented with

some new information on selected managerial aspects of the courts, Hanson
subsequently concluded that resources—in particul ar, the number of judges and
law clerks in relation to filings—are the key determinants of appellate court
expeditiousness.”® He took the view that how the resources and mechanisms
were utilized—what might be caled the management factor—was less
influential, although he acknowledged that “[b]asic principles of modern case
management did appear to encourage timeliness.”#

F. Organization of the Report

The remainder of this report is organized in four Parts. Part Il presents
snapshot profiles of the six courts, information about their workloads and
resources, and data on case processing times in the courts. It also includes a
discussion of key problems affecting caseflow management that emerge from a
review of the quantitative dataand from interviewswith appellate practitioners.
Part 11l focuses on ways in which new technology can be used to address
appellate caseflow problems and produce substantially more expeditious
resolution of appeals. Part IV drawson information acquired in this project plus
insights from earlier research in both trial and appellate courts to develop a
framework for future efforts for improving appellate caseflow. Part V outlines
recommendations for specific appellate caseflow management initiatives.

There are three appendices. Appendix A is a note on the impact of
technology on appellate caseflow management, prepared by Dr. Roger Hanson.
It supplements the material in Part Ill, focusing particularly on management
information systems, issue tracking, and electronic filing. Appendix B is a
catalog—or simplelisting—of appellate caseflow management mechanismsand
techniques that have been proposed (and in some instances implemented) over
the past three decades. Appendix C is an “Appellate Court Caseflow
Management Self-Assessment Questionnaire” that can be used by practitioners

19. Id. at 39-40.

20. SeeRoger A. Hanson, Resources. The Key to Determining Time on Appeal, CT. Rev.,
Fall 1998, at 34, 42-43.

21. Id. at 35.
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to gaugetheir own court’ seffectiveness on key dimensions of appel late caseflow
management.

In examining the work of the six courts and preparing this report, we have
sought to build upon insights from the earlier studies without uncritically
accepting their conclusions. For example, the relative importance of resources
vis-avis caseflow management strategies remains for us an open question.
However, some of the observations of earlier research—notably the consistent
findings that court casel oads and case management practices vary widely, and
that information is seldom used well for caseload management and problem
solving—have been helpful in framing our own work. It isour sense that both
resources and management strategiesareimportant. Resourcesare essential, but
how they are used—what the court’s clerk, judges, law clerks, staff attorneys,
and other staff members actually do after a notice of appeal is filed, what
standards and expectationsthey set for themsel ves and for the appel late bar, and
what combination of caseflow management techniques they employ—seemsto
make a significant difference, as do the traditions and general culture of
individual courts. Thisreport does not contain definitive findings, but it should
help to advance general understanding of how appellate courts function at the
start of the twenty-first century. It should be viewed as primarily an effort to
describeappellate processes, to spotlight key issues, and to identify opportunities
and strategies for improvement.

Il. CASELOADS, RESOURCES, AND CASE PROCESSING IN THE SiXx COURTS

Managing cases to produce fair and timely decisions should be a primary
goal of every intermediate appellate court. However, studies have shown that
most appellate courts do not decide cases as quickly as national standards (and
the experience of some courts) suggest is possible.? Some appellate courts,
though, have become more adept than others at moving cases more speedily and
effectively from filing to disposition. The six courts studied in this project
reflect thisdiversity: threecould befairly characterized asrelatively expeditious
and one stands in the middle. The other two courts, although still processing
cases at a relatively slower speed, have in recent years recorded progress in
reducing the total time that their cases are on appeal. The six courts and their
locations are:

* Maryland Court of Specia Appeals (Annapolis)
New Mexico Court of Appeals (Santa Fe)

Ohio Court of Appeals, Eighth District (Cleveland)
Ohio Court of Appeals, Tenth District (Columbus)
Washington Court of Appeals, Division | (Seattl€)

22. See JupiciAL ADMIN. Div., AM. BAR ASS'N, STANDARDS RELATING TO APPELLATE
CouRTs 88 3.50-3.57 and accompanying commentary (1994). Roger A. Hanson's book entitled
Time on Appeal isthe most recent of severa studies confirming the overall slowness of appellate
caseflow processing nationally. HANSON, supra note 7; see also CHAPPER & HANSON, supra note
2; MARTIN & PRESCOTT, supra note 8.
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»  Washington Court of Appeals, Division Il (Tacoma)

This Part provides an overview of case processing in each of the six courts.
It beginswith abrief description of each court, followed by tables providing an
overview of the workloads and human resources (judges, other judicial officers,
law clerks, and staff attorneys) avail ableto handlethe casel cadsinthesix courts.
Following a discussion of the courts' varying approaches to managing their
casel oads, we present data on case processing times, overall and by major stages
of the appellate process. The Part concludes with a discussion of key problems
affecting appellate caseflow management that emerge from analysis of the
guantitative dataand from interviewswith judges and court staff membersinthe
six participating courts.

A. Profiles of the Sx Courts

Thejudicial complements of al six of the courts studied in this project are
filled by popular election, although the chief or presiding judges are selected
either by the governor or by the judges of the court. All of the courts assign
cases to three-judge panelsfor consideration, with some courts having authority
to rehear cases en banc following panel decision. Each of the courts has some
kind of screening mechanismthat isused to assign casesthat meet certain criteria
to different calendars featuring full or expedited/summary procedures.
Jurisdiction of these courtsisamost entirely mandatory: each court must review
all of the cases brought to it, with no authority on its part to exercise selectivity
indetermining which casesit will adjudicate. (By contrast, most appellate courts
of last resort exercise considerable discretion in deciding which cases to accept
for review.) Only the term of the Maryland court’s chief judge is indefinite; in
each of the other courts, the chief or presiding judge serves a one- or two-year
term, although these may be renewable.

1. Maryland Court of Special Appeals—This thirteen-judge court is
Maryland’ s statewideintermediate appellate court. Six of thejudgesare elected
statewide and seven from the state' s judicia circuits, while the chief judge is
selected by the governor. Most jurisdiction isnondiscretionary. Eachjudge has
two law clerks and a secretary. The court’s central staff attorneys prepare
recommendationson applicationsfor allowance of appeal and proposed opinions
in substantive summary docket cases and most criminal cases submitted on
briefs. The court has been implementing anew information system. Civil cases
may be sent for a prehearing conference if one screening judge so determines.
Although most court reporters in the state use computer-aided transcription
(CAT) to prepare appellate transcripts, the filing of civil recordsis slow. One
maj or procedural technique hel pskeep caseson schedule: after theclerk’ soffice
reviews the record, a scheduling order is issued setting the month of argument.
Cases are assigned to panels at least a month before the argument month.

2. New Mexico Court of Appeals.—Thisten-judge court isthe state’ ssingle
intermediate appellate court. The chief judge, selected by vote of the full court,
has traditionally been the most senior judge actively sitting on the court and
serves a two-year term.  The court’s jurisdiction, which is amost all
nondiscretionary, has been enlarged as the Supreme Court of New Mexico has
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increased the discretionary sector of itsjurisdiction.

In sparsely-populated New Mexico, the mgjority of the population livesin
or around the Albuquerque and Santa Fe areas. The court hears argument
primarily in those two locations, but also sits on occasion in Las Cruces,
Carlsbad, LasV egas, and Roswell. The court has abacklog problem, which may
arise fromthe fact that it has had one of the largest increasesin filings sustained
by any state intermediate appellate court. Significantly, its backlog has not
grown out of proportion to theincreasesinfilings. The court isimplementing a
sorely-needed improved information system.

3. Ohio Court of Appeals for the Eighth District.—The Eighth District is
CuyahogaCounty, whichincludesthecity of Cleveland. Thistwelve-judgecourt
sitsin four panels of three judges each. The court has been able to operate on a
four-panel basis for aimost ten years since it last acquired more judges.
Jurisdictionisprimarily mandatory. Thepresidingjudge servesarenewable one-
year term and exercises administrative authority through asmall staff headed by
the court administrator. Thereisagood working relationship with the appellate
section of the elected clerk of court’ s office, whichisresponsible for entry of all
filed documentsinto the information system. Theinformation system dates back
to 1984 and has been upgraded three times; there is a systems manager on staff.
Chambersstaff havefull accessto the system and secretariesin chambersrel ease
decisions. Opinion summaries are distributed to the judges to avoid conflicts
between panel rulings.

4. Ohio Court of Appeals for the Tenth District.—The Tenth District
consists of only Franklin County, which includes Columbus, the state capital.
Because of its location in the state capital, this eight-judge court has many
administrative cases (denominated as “original actions’) on the docket. Each
presiding judge has previously served as administrative judge. (This is a
relatively standard progression in Ohio Courts of Appeals, withadifferent judge
filling each post on an annual basis.) The court’sinformation system, the Ohio
Appellate System Information System (OASIS), is maintained through the
Franklin County data processing center under the supervision of the County
Auditor. All trial courtsexcept probate are on the data processing system and al
judges get full quarterly reports.

5. Washington Court of Appeals, Division |.—The Washington Court of
Appealscomprisesthreedivisions, located in Seattle, Tacoma, and Spokane. All
three divisions elect a presiding chief judge for the entire court of appeals. The
presiding chief judge serves as the chairperson of the full court executive
committee. Division | has ten judges who receive appeal s from three districts
that include six counties, of which King County, where Seattle islocated, isthe
largest. Thejudgesof thedivision elect their chief judge and acting chief judge;
the latter is usually preparing to become chief judge. Four appellate
commissioners and seven staff attorneys assist in processing the Division's
workload. Aspart of the Division’s calendar management efforts, the judges of
the court have adopted an accelerated sitting schedule whereby oral argument
terms are scheduled approximately every six weeks. A term consists of two
weeks sitting followed by four weeks in chambers. Cases are now assigned to
the three-judge panel s two terms in advance.
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6. Washington Court of Appeals, Division I|.—This seven-judge court is
located in Tacomaand receives appeal s from three districts that include thirteen
counties. Aswith Division |, thisdivision electsits own chief judgeto direct its
administration, as well as an acting chief judge, who is considered to be
preparing to become the next chief judge. Every case, except for motionson the
merits and Anders petitions,?® is screened after briefing by an extern or intern.
After this screening, a memorandum is prepared for review by a judge,
recommending one of four ratings. Rating | means that the case is one that
presents atypical sufficiency of evidenceclaim. Itislesscomplex thanamotion
on the merits. Rating Il is a court-initiated motion on the merits. Thereisno
way for aparty to challengethisrating. Ratinglll isacasethat issuitablefor the
“no-oral argument” calendar. It isresolved by an unpublished opinion. Rating
IV isacasethat will end up fully briefed and on the oral argument calendar. All
judges vote on the rating to be assigned to a case. Deference is given to the
highest category chosen by any one of the judges. All divisions of the court
participate in the statewide appellate information system, ACORDS, and the
appellate clerks have led the effort to standardize data fields and reporting
categories among the three divisions.

Table 1 providesan overview of the six courts geographicjurisdiction, size,
governance structures, and available judicial officer, law clerk and central staff
attorney resources.”

B. Filings and Resources

As Chapper and Hanson noted in their 1990 report, the volume of appeal's
filed in a court “overstates a court’s actual workload,” because a substantial
number of appeals are dismissed or abandoned before they are ever considered
by the court?® The attrition rates vary significantly by court, further
complicating the problemsof cross-court comparisons.?® Neverthel ess, giventhe
difficulties of developing accurate data from each court on precisely what cases

23. Under Anders v. California, 386 U.S. 738 (1967), a court is required to afford a full
internal review to any motion to withdraw from representing the indigent client based on asserted
lack of appeal ableissues by court-appointed counsel inacriminal case. |d. at 744. After requiring
counsel to submit a brief discussing each potential issue, and affording the client a chance to
respond, “the court—not counsel—then proceeds, after afull examination of all the proceedings,
to decide whether the case is wholly frivolous.” 1d. Reviewing these petitions of counsel (and
usually the entire trial transcript) has been commonly assigned to central staff counsel by many
appellate courts.

24. Seeinfratbl.l. Dataregarding number of staff attorneys and law clerksis from ROGER
A.HANSONETAL., THEWORK OF APPELLATE COURT LEGAL STAFF (2000), which containsextensive
information regarding the varied ways in which these attorneys are used, as well as information
obtained from interviews with court personnel. Supplemental information was obtained from the
Washington state courts website: http://www.courtswa.gov (last visited Jan. 28, 2002).

25. CHAPPER & HANSON, supra note 2, at vi.

26. Seeid. at 10-11.
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(and how many) wash out, tota filings are an appropriate starting point for
assessing the volume of an appellate court’s business.

In terms of filings, the six courts included in this study represent the mid-
range of American state intermediate appellate courts. The Maryland and Ohio
Eighth District (Cleveland) courts receive about 2000 cases annually, while the
Ohio Tenth District (Columbus) and Washington Division | (Seattle) record
about 1500 filings each year. Filings in the New Mexico and Washington
Division |l (Tacoma) courtsapproximatearound 1000 annually.?” Thesizeof the
benches al so reflect the makeup of the great majority of intermediate appellate
tribunals. Thelargest courtsin termsof volumemeasured by filings—Maryland
and Ohio Eighth—have the most judges, thirteen and twelve, respectively. The
sizes of the others, however, do not correlate to the volume of the cases filed.
The middle-range volume courts, Ohio Tenth and Washington I, have eight and
ten judges, respectively, and the smaller-volume courts, New Mexico and
Washington I1, have ten and seven, respectively.

As Roger Hanson has emphasized, judges are not the only resources
availableto hel p appellate courtsresol ve cases. Hanson' sresearch suggeststhat
the most important correlates of expeditious case processing time arerelatively
fewer appeals filed per judge; and more legal staff assigned to individual
judges.®

The courts participating in this study have somewhat different arrangements
with respect to both the number of non-judge resources and the ways in which
these resources are used. Table 2 provides an overview of the number of filings
in relation to the variousjudicial resources available to each of the courts.”

AsTable 2 shows, thereisavery wide variation in the number of filings per
judge, ranging from ninety-five per judgein New Mexicoto 188 per judgein the
Tenth District of Ohio and Washington Division |. Thevariationsare much less
marked when the number of filingsis examined in relation to the number of law
clerks (range = 75-95) or to the total judicial resource complement (range = 27-
49).

C. Trendsin Filings and Dispositions, 1997-99

Tables 3-A and 3-B show that the volume of filings did not change
dramatically in any of the courts during the 1998-99 period.*®* However, filings
in the two Washington courts decreased somewhat from 1998 to 1999. Both
courts took advantage of the decrease in filing to increase the number of
dispositions and thus reduce the backl og of unresolved cases. By contrast, while
filingsal so declined in the two Ohio courts during this period, these declines did
not stimulate any significant increase in dispositions.

27. Seeinfratbls.3-A, 3-B.

28. Hanson, supra nhote 20, at 42.
29. Seeinfrathl.2.

30. Seeinfratbls.3-A, 3-B.
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D. Approachesto Court Organization and Caseflow Management

Asthe datain Table 1 indicate, the six courts in this project have different
types of non-judge resources availableto them. For example, judgesin the New
Mexico Court of Appeals have only one law clerk each, while the judgesin al
of the other courts have two. However, the New Mexico court has the largest
complement of central staff attorneys. Three of the courts (Ohio Tenth and the
two Washington courts) havejudicia officers (three appellate magistratesin the
Ohio Tenth; commissioners in the Washington courts) who have authority to
handle some types of mattersthat in other courts would come before the judges.

Comparing the approaches used by the Ohio Tenth and New Mexico courts
illustrates how resources can be used in different ways that are tailored to the
needs of each court’s jurisdiction and casel oad composition. The Ohio Tenth,
which (along with Washington |) hasthe largest number of filings per judge (see
Table 1), is able to handle 1500 cases annually with only eight judges because
it uses both appellate magistrates and pre-hearing counsel to handle the initial
stages of a great many appeals. The three appellate magistrates hear worker
compensation and prisoner rights casesfrom all over the state (special statewide
jurisdictional responsibilities of this court arise from its location in the state
capital) and prepare preliminary decisions. These cases account for about one-
third of the court’ s casel oad, and the work of the magistrates enables the judges
toreview the casesin amore cursory manner. Additionally, in atypical year the
court’s pre-hearing counsel hold conferencesin about 500 cases and manage to
dispose of amost 200 of these through settlement, withdrawal, or other
disposition.

In contrast, the New Mexico court focusesfirst onidentifying and expediting
a large number of relatively uncomplicated cases, assigning about half of the
fifteen staff attorneys to prepare calendaring memoranda for the court’s usein
assigning cases to tracks and expediting decisions. This work, along with the
ongoing involvement of acalendaring judge, enablesthe court to make effective
use of asummary calendar. About half of the court’s cases are handled on the
summary calendar in an average of slightly over five monthsfrominitial filing.
The remainder of the centra staff attorney group conducts legal research on
cases on the court’ s general calendar.

Thetwo markedly different processing routes used by the Ohio Tenthand the
New Mexico court for some categories of cases are representative of the kinds
of varying approachesthat different IACsusefor particul ar jurisdictional areas.
Most intermedi ate appel late courtshave sometypesof jurisdiction for whichthey
use special procedures. In addition to the Ohio Tenth's use of appellate
magistrates for some administrative law appeals and New Mexico's use of a
summary calendar, the two Washington courts have established abbreviated
procedures for review through what is called a“motion on the merits.” These
motions are decided by commissioners, who are judicial adjuncts. In 1998,
approximately eighteen percent of Division I’ sdecisions and thirty-four percent
of Division II’s decisions came on these motions on the merits.

After separating some special categories of cases (for example, the worker
compensation and prisoner rights cases handled by the appellate magistratesin
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Ohio Tenth) as well as the cases that have been settled or withdrawn or have
been disposed of through summary processes, appellate courts confront what is
generally regarded as the core of their caseloads: fully-briefed appeals to be
decided on the merits, usually after oral argument. This group is likely to be
appreciably smaller than the court’s total filings. The New Mexico court for
example, disposed of 451 casesonitssummary calendar in 1999-2000, compared
with atotal of 309 caseson itsother three calendars (general transcript, tape, and
legal). The fact that appellate courts assign certain categories of appeals to
specia processing routes adds further complications to the task of attempting
cross-court comparisons. The categories of cases assigned to special routesvary
by court, and so do the routes themselves. Rather than producing a broadly
similar core of fully-briefed appeals, the use of these approachesis more likely
to leave us with less comparable end groups of cases.

E. CaseProcessing Timesin the Sx Courts. Methodological Issues and
Rough Comparisons

Comparing case processing time data across appellate courts remains
problematic. As noted above, the geographic and subject matter jurisdictions
differ in significant respects, the levels of resources and the ways in which
available resources are alocated vary considerably, and the procedural
approaches for handling particular categories of cases vary aswell.

In this project, resource constraints have made it impossible to collect data
on the time between events directly from court records. Instead, we have sought
to use case processing time reports generated by the courtsthemselves. Thereare
threemain difficultieswith thisapproach: the six courtsreport dataon casel oads
and court calendars that are dissimilar in terms of caseload composition; some
of the courtschangedtheir statistical proceduresduring the course of thisproject;
and the courts use different measures to report the information on case
processing times.

Three of the courts (Maryland and the two Washington courts) can provide
case processing time data in a fashion that enables comparison of their
performance with the American Bar Association standards for appellate case
processing. (Those standards call for seventy-five percent of all appeasto be
completed within 290 daysfrom thefiling of the notice of appeal and ninety-five
percent within 365 days.) However, the other three courts follow a different
approach. Theinformation reported by each court is as follows:

e Maryland.—The judicia information system has been able to generate
reports showing the time required to complete seventy-five percent and
ninety-five percent of the cases, although the judicial branch annual report
presents average times, using days and monthsin different tables.

*  NewMexico.—Thecourt reports averagetimesfromfiling to disposition for
cases on both the “regular” calendar and the summary calendar.

e Ohio—Eighth District.—The court reports average times from filing to
disposition for regular and accel erated docket cases. The average times for
cases decided on the merits and those disposed of prior to such decision are
reported separately. The court also maintains statistics on compliance with
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the time standards established by the Ohio Supreme Court.

»  Ohio—Tenth District.—Thecourt maintainstimestatisticsonly intheformat
used by the Supreme Court of Ohio to measure compliance with its
guidelines. Thus, in addition to filing and termination data, the reports
present the number of cases pending, and of those, the number pending
beyond the periods set by the guidelines for disposition. The Supreme
Court’ s guidelines cal for disposition of all cases within 210 days, but for
original actions to be disposed of within 180 days.

*  Washington—Divisions | and ||.—Effective with the 1998 statistics, both
courtschanged their reportsto fol low the seventy-fifth percentile and ninety-
fifth percentile of terminations format. Other definitionswere also altered.
Consequently, the 1998 and later data are not directly comparable to pre-
1998 numbers. These figures only include cases that proceed through the
appellate process to merits decision.

It should be noted that, in reporting data on their own case processing times,
most of the courts do not includein the statisti cs those cases that are disposed of
by order prior to the record being filed, briefs submitted, or decision rendered.
Such exclusions typically involve appeals that are withdrawn, settled, or
dismissed on motion. The result of excluding cases with these types of
dispositions from statistics on case processing timeis that the cases disposed of
most quickly are not included in the cal culations of case processing time.

Despite the problems that the different reporting formats create for
undertaking cross-court comparisons, there are advantagesto using themfor this
report:
» Thereports already exist; specia data collection efforts are not needed.

* The data are more current than would be possible if special data collection
efforts were undertaken.

» Although different courts use different measures of case processing time, it
ispossibleto see magjor differencesamong courts. Inparticular, itispossible
to see which courts operate expeditiously and which ones are very slow.

»  Thelack of common measuresin the reports highlights the need for national
standards and for a national effort to report regularly meaningful data on
appellate courts' casel oads and performance.

The most comparable data in Table 4-A include: for five courts, average
times from filing to decision in al cases; for three courts, the number of days
required to resolve seventy-five percent and ninety-five percent of civil and
criminal appeals; and, for the two Ohio courts, the percentages of cases pending
longer than Ohio’s 210-day filing-to-disposition standard.®*

The overall case processing times (notice of appeal to disposition) reported
by each court for the years 1998 and 1999 are shown in Tables 4-B and 4-C.*

Table 4-A shows that, of the five courts that may be compared on the basis
of average processingtimes, the Maryland court appearsto bethe fastest overall,
although New Mexico and the Ohio Eighth District resolve cases on their

31. Seeinfratbl.4-A.
32. Seeinfratbls.4-B, 4-C.



2002] MANAGING CASEFLOW 487

summary calendarseven morerapidly. Tables4-B and 4-C indicatethat the Ohio
Eighth District processes “ non-merits’ cases (casesthat are disposed of prior to
full consideration by the court “on the merits’) very quickly. However, it isnot
possible to compare these data to data from the other courts.

Of the three courts that report case processing times in comparison to the
ABA standards, the Maryland court is consistently the fastest by far in handling
appealsin both criminal and civil cases. Even though direct comparison of the
Ohio Tenth District with most of the other courts is not possible because of
differing report formats, Table 4-A shows that the Ohio Tenth consistently had
asmaller percentage of cases pending longer than the 210 dayscalled for by state
guidelines than did the Ohio Eighth. While both Ohio courts appear to be
relatively fast, the Ohio Tenth District managesto get asmany as seventy percent
of its casesdecided within 210 days. The New Mexico Court of Appealsappears
to handleits summary calendar cases quite expeditiously, but takes considerably
longer with its regular fully-briefed appeals. The two Washington courts have
made progressin reducing their total processingtimes: from 1998 to 1999, each
reduced its total average time by almost five percent. While the times remain
lengthy, both courts lowered their total average processing times and Division |
brought its average processing time bel ow eighteen months, an interim goal that
had been set when these courts began in 1997 to emphasi ze speedier resolution
of cases.®

The appellate process can be divided into several stages. Table 5 showsthe
averagetimesreported by five of the courtsfor four distinct stages of the process:

1. The filing of the notice of appeal to the filing of the record in the

appellate court.

2. Thefiling of the record to the completion of briefing (defined as the

filing of the appelle€’ s brief).

3. Completion of briefing to the submission of the case (if no oral argument

is held) or to the oral argument.

4. Submission or oral argument to decision by the court.*

The“timein stages’ datashown in Table 5 ishelpful inidentifying waysin
which some of the courtsseemto befunctioning effectively and areasthat clearly
need attention. Several points stand out.

First, preparation of the record (including the trial transcript) is clearly a
problem for most of the courts. Only the Ohio Eighth District Court has kept the
notice-to-record stage at an average of less than two months. For three of the
other courts, and for Maryland in civil cases, this stage takes between
approximately four and six months. Records on appeal in criminal cases in
Maryland, however, are prepared relatively expeditiously, averagingalittlemore
than two months.

Second, the courts vary widely in the time required for briefing. Maryland
and New Mexico manageto keep brief preparation to an average of threeto four
months. Whilethisislonger than court rules contemplate, it appearsto be much

33. Seediscussioninfra Part 1V.
34. Seeinfrathl.5.
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shorter than the time consumed by briefing in the other courts.

Third, the period of time that cases are before the court (from completion of
briefing until decision [Stages 3 and 4 in Table 5]) varies widely. The Ohio
Eighth District judges decide cases very expeditiously, taking only slightly more
than amonth after the caseis argued or submitted to issue adecision. However,
in 1999, cases in that court took an average of over seven months between
briefing and submission. The Maryland court decides both civil and criminal
appeals rapidly. New Mexico handles the cases on its summary calendar very
quickly but cases on the regular calendar require an average of about seven
months from submission of briefs to decision.*

F. Common Problems and Issues. An Agenda for Change

In addition to obtaining reports on case processing times, project staff also
visited each of the six courts and conducted interviews with judges and court
staff members. Taking account of both the quantitative dataand the information
and ideas obtained through interviews, it ispossible to identify a set of problems
and issuesthat are common to most of the courtsinvolved in thisproject and, in
al likelihood, to most state intermediate appellate courts. To some extent, the
problems can be categorized as falling into one of the severa stages of the
appellate process. However, there are some issues that cut across all of the
stages and involve coreissues of appellate court goal's, |eadership, organization,
and interrel ationshipswith other components of the justice system and the larger
society. The following is a brief inventory of the key problems that emerged
from this study.

1. Problemsin the Initial Sages of the Appellate Process—One of the
perennial problemsin appellate court administration has been the preparation of
the record. In order to prepare briefs for the appellate court, appellate lawyers
need to be ableto review the transcript of previous proceedingsin thetrial court
and have access to other potentially relevant sections of the record, such as
pleadings, motions, decisionson motions, and exhibits. Althoughthetechnology
for very rapid transcription of court proceedings has existed for over two
decades, slow production of transcripts remains a major problem for appellate
case processing in most jurisdictions. Among the courts participating in this
study, only the Ohio Eighth District has succeeded in getting recordsfiled in less
than two months.

35. Duringthe period of thisstudy, the Washington courtswerein the midst of making major
efforts to reduce the time consumed during the stage from briefing to decision. A specia study
conducted at the end of 1999 in the Division | Court disclosed, for example, that for cases set on
the December 1999 oral argument calendar, the time from completion of briefing to argument for
the seventy-fifth percentile case had been cut to 139 days (132 daysin criminal casesand 143 days
in civil cases) from 255 daysin 1998. Letter from Judge Faye C. Kennedy, Washington Court of
Appeals, Division I, to Richard B. Hoffman (Jan. 13, 2000) (on file with author). Both of these
courts recognized that they had serious backlog problems and have been revamping their
calendaring process and decisional routines to become current.
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In addition to the problems of slow transcript production, other problemsin
theinitial stages of case processing that are common to some or all of these six
courtsinclude:

e deays in the appointment of appellate counsel for indigent defendants,
someti mes occasioned by the unavailability of public defenders;

» dow disposition by the trial court of motionsto waive filing fees and settle
the record,

e poor quality of some audio or video tape records when those methods are
used for making arecord of proceedingsin thetria court; and

» deayswithintheofficeof institutional litigants(e.g., district attorney, public
defender, and attorney general) in transferring responsibility for cases from
the attorney who handled the casein the trial court to the attorney who will
be responsible for appellate litigation, including designation of portions of
the record.

2. ProblemsintheBriefing Sageof the Appellate Process.—Theappel lant’ s
lawyer can sometimes begin preparing abrief even before therecord isformally
filed with the appellate court, especially if thereis no trial transcript involved.
Much more commonly, however, preparation of the brief does not begin until
after (sometimes long after) the record is filed.

There aretwo main problemsthat impede expeditious preparation and filing
of briefs. First, both in the offices of mgjor institutional litigants, such as the
prosecutor and public defender, and in many small law offices, the attorneys
responsi blefor the appeal sare (or feel) overloaded withwork. Lack of resources
isachronic complaint on the part of institutional litigants, and work overload is
very often areason for requesting extensions of time to prepare and file briefs.
Second (and closely related to the institutional litigants' shortages of appellate
lawyers), many appellate courts—including several of the courts in this
project—haverelatively lenient policieson granting extensionsof time. Tosome
extent, the leniency reflects the courts' recognition of the time and resource
problems faced by the litigants. In some instances, it is aso areflection of the
courts’ own backlog problem—granting an extension for filing the brief means
one less case that the court must soon hear and decide.

3. Problemsinthe Court’ sCalendaring and Resol ution of Cases—AsTable
5indicates, IACsvary widely in the speed with which they calendar and decide
cases once the briefs have been filed. While there are amyriad of reasons for
delaysin these stages of the process, four broad categories of problems can be
identified:

» thelack of clear policies providing for expeditious scheduling of dates for
oral argument or submission of the case without argument;

» cumbersome decision-making and opinion preparation policies;

» lack of mechanismsfor managing the decision-making process and holding
individual judges accountable for the prompt preparation of opinions for
which they are responsible;

» thereality that some cases are particularly complex, involving trial records
that need thorough review and contain difficult legal issues that must be
researched; and

» the existence of alarge backlog of undecided cases.
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4. Issuesof Court Goals, Leadership, Organization, and Interrelationships
with Other Justice System Components.—Although some of the problems in
appellate case processing are essentially mechanical or procedural (for example,
prompt production of trial transcriptsand rapid appoi ntment of appellate counsel
for indigent defendants), othersinvol ve basi ¢ questionsabout theresponsibilities
of appellate courts and the relative importance to be accorded to competing
values that affect the work of judges and staff. These issues are addressed in
more detail in Parts 1l and IV. At this point, we simply list key topics and
guestions that emerge from our research.

» Goals. What goasor standards, if any, should an appellate court have with
respect to the expeditious resolution of cases? To what extent should any
such goals (and, by extension, the responsibilities of the court) cover the
“pre-court” stages of record preparation and briefing?

* Leadership. What are (or should be) the responsibilities with respect to
expeditious case processing of appellate court chief judges, presiding judges
of panels, court clerks, chief staff attorneys, and others who hold formal
leadership positionsin intermediate appel late courts? What are or should be
the responsibilities of othersin key justice system leadership positions?

* Information. What types of information relevant to management of the
court’s caseload should court leaders routinely receive? How should they
use theinformation? What information should routinely be provided to the
bar, the public, legislative bodies, and the media?

» Policies and Procedures. What changes in policies and procedures are
needed to achieve the level of quality and expeditiousnessthat the litigants,
the bar, and the public deserve? To what extent can such changes be
accomplished by the intermediate appellate courts alone, without the
necessity of new legislation or action by the state' s supreme court?

* Technology. How can modern technological innovations be used to
markedly accelerate the generally slow pace of appellate litigation?

* Education and Training. What do appellate judges and staff members need
to know about effective caseflow management? How can they learn?

In the next two Parts—one focusing on uses of technology (Part I11) and one
on the key elements of effective caseflow management (Part IV)—we examine
what can be learned from the experiences of the six courts involved in this
project and from other sources about practical strategiesfor improving appellate
caseflow management.

I1l. Using TECHNOLOGY TO IMPROVE APPELLATE CASEFLOW MANAGEMENT

All six of the intermediate appellate courts in this study make some use of
modern technology to help with the management of casel oads and resol ution of
cases. For example, al of the courts make use of electronic lega research
services, all have computerized management information systems, and all use e-
mail for at least some purposes, including circulation of drafts of opinions. To
date, however, none of them have been able to use modern technology to make
the kind of dramatic improvements in appellate case processing that are at |east
theoretically possible. Commenting upon the limited use made of technology in
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most appellate courts, Philip Talmadge, a former justice of the Washington
Supreme Court, recently wrote that:

Many appellate courts are doing their work at the dawn of the
twenty-first century in afashion not entirely dissimilar to the way they
were doing their work at the dawn of the twentieth. Appellate courts
process paper files physically transmitted to them by the trial courts.
Appellatejudgesand their staffsread paper briefs. Upon the publication
of awritten opinion, the paper record is placed in physical storage. Too
often, because of resistance from attorneys, staff, and the judges
themselves, and because resources are unavailable to move to an
electronic environment, appellate courts have not utilized new
technology that can facilitate the business of those courts.®

This Part focuses on five modern technol ogies that, if used effectively (and
in combination with sound overall caseflow management strategies), could
markedly expedite the resol ution of appellate cases. Thesetechnologiesinclude:
e computer-aided transcription (CAT) to rapidly produce transcripts of trial
proceedings;
electronic filing of trial court records and appellate briefs;
videoconferencing;
computer-based issue tracking; and
computer-based management information systems.

A. Computer-Aided Transcription

Delays in the production of trial transcripts have often been cited as a
primary cause of slow appellate case processing.®” The development of
technology that will enable very rapid production of accurate transcripts holds
the potential for markedly accelerating at least theinitial stages of appellate case
processing. Becausethereisat least some evidence that rapid completion of the
record preparation stage correlates with more expeditious overall case
processing,® it seems likely that rapid transcript production will contribute to a
speedier overall appellate process.

The technology exists. Aslong ago as the mid-1970s, researchers at the
National Center for State Courts determined that computer-aided transcription
(CAT) was technologically feasible and could dramatically reduce delays in
transcript production.®* Since then, the technology has improved, costs of the

36. Philip A. Tamadge, New Technologies and Appellate Practice, 2 J. App. PRAC. &
ProcESs 363, 363 (2000).

37. See, eg., PauL D. CARRINGTON ET AL., JUSTICE ON APPEAL 62 (1976); MARTIN &
PRESCOTT, supra note 8, at 28.

38. Cf. MARTIN & PRESCOTT, supra note 8, at 53 (discussing time*“from ordering the record
to the filing of the last brief”).

39. See J. MICHAEL GREENWOOD & JERRY R. TOLLAR, EVALUATION GUIDEBOOK TO
COMPUTER-AIDED TRANSCRIPTION 2 (1975); J. MICHAEL GREENWOOD & JERRY R. TOLLAR, USERS'
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equipment have become much cheaper, the use of this technology has spread
widely through the court reporting field, and the skills of reporters using CAT
have improved markedly.*

CAT isaform of shorthand reporting that uses a computer to automate the
process of reading and translating stenotype notes into English. Court reporters
using the CAT technology record the words spoken in court by making
keystrokes on a stenotype machine that produces shorthand notes. In addition to
the notesappearing on thetraditionally-used fol ded paper tape, thekeystrokesare
also recorded on an el ectroni ¢ storage medium, such asacomputer diskette. The
disk is then removed from the stenowriter and inserted into a computer’s disk
drive. Softwarethen convertsthe stenographic notesinto English text, allowing
spellchecking and editing functionsto be performed. The software accessesthe
reporter’s “dictionary” to carry out the translation. The transcript initially
produced through the computer may not be 100% accurate, but the reporter (or
“scopist” who assists the reporter) can quickly make any needed corrections.

Some court reporters have devel oped the capacity to provide what is called
“realtime’ reporting—i.e., virtually simultaneous production of a stenographic
record, capabl e of being shown onascreen asitisbeing recorded by thereporter.
While useful in many contexts, realtime reporting is not essential for appellate
case processing. However, the ability to produce a usable typed transcript very
rapidly through the CAT technology should make it possible to prepare a
complete record, including the transcript, very quickly. With the transcript and
other portions of the record available in a matter of days (hours if there is
urgency), therecord can befiled promptly with the appellate court, and appel late
lawyers can begin working on the appeal .

Although the potential of the CAT technology has been known for over
twenty years, appellate courts have taken little advantage of it. Asthe datain
Part || demonstrate, preparation and filing of therecordisavery time-consuming
processin theintermediate appellate courtsthat participated in thisproject. Part
of the problemin most jurisdictionsisthat the court reporterswork in and for the
trial court, and the |ACs appear to have little control over the speed with which
the transcripts are produced. The problem is more one of system management
than of technology. Although numerous observers have called for appellate
courtsto have and to exercise authority over preparation of therecord (including
the transcript),** these recommendations have thus far gone largely unheeded.

In many states, because of their lack of direct authority over the court
reporters, it may not be possible for the intermedi ate appellate courtsto do much
by themselves to take advantage of the potential that CAT holds for rapid
transcript production. Clearly, however, there are strong public and justice
system interests in taking advantage of technologies that can greatly speed the
appellate process with no diminution in the quality of the work product. The

GUIDEBOOK TO COMPUTER-AIDED TRANSCRIPTION, at X-Xxi (1977).

40. See eg., WILLIAM E.HEWITT & JLL BERMAN LEVY, COMPUTER-AIDED TRANSCRIPTION:
CURRENT TECHNOLOGY AND COURT APPLICATIONS 21-23 (1994).

41. See, eg., CARRINGTON ET AL., supra note 37, at 63.
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devel opment of policiesdesigned to ensurethat transcriptsneeded for appeal sare
produced rapidly is aprocessthat islikely to involve many different groups and
individuals. Theprocessisoneinwhich statejudicial leaders(e.g., chief justice,
supreme court, and state court administrator), as well as judges in the
intermediate appellate courts, bar leaders, trial court judges and administrators,
state legidators, and court reporters, can and should play constructive roles.

Additionally, policies will need to be developed to take into account the
potential for linking rapid transcript production to the availability of video
records of trial court proceedings. As more trial courts use video recording of
trial proceedings, appellate courts may expect partiesto be ableto present videos
of important trial segments, including their presentation at “oral” argument
accompanied by related CAT-prepared transcript displayed on an adjacent
screen.*

B. Electronic Filing of Records and Briefs

Thetrial transcript is an important component of the record on appeal, but
it is by no means the only component. The “clerk’s record” typically aso
includesat |east an index to the record, achronological listing of al of the events
inthetrial court, the pleadings of the parties, and any written decisions prepared
by the trial judge. It may also include motion papers filed in the trial court,
exhibits admitted or offered for admission into evidence, and other documents.

Typicaly, the preparation of the record is done by staff in the trial court
clerk’soffice. The clerk’s office bundles either the original papers or acopy of
them, plus the transcript, in a file jacket or box and mails the package to the
appellate court clerk. The process is time-consuming, labor intensive, and
requiressubstantial mailing and storage costs. AsPhilip Talmadge has noted, the
implications of paper records for the work of appellate judges and their law
clerks or staff attorneys are significant:

No two appellate judges can work on the same case file simultaneously
unless the court has reproduced the whole record for each judge, an
expensive proposition. Moreover, for a voluminous record, the judge
and his or her staff do not have the luxury of keyword searches through
the record. Judicia personnel must rely on laborious treks through the
record, relieved only by the sketchy indices prepared by trial court staffs
and court reporters.*

42. Thisprocess has been under development at Courtroom 21 at the College of William &
Mary Law School in Williamsburg, Virginia, where Project Consultant Prof. Fredric Lederer
demonstrated it during a site visit in 1998. It should be noted that developments of this kind
present appellate courts with far more searching questions about the entire process. For example,
when video recording and transcript of actual trials may be viewed in the appellate courtroom or
in chambers, what will be the impact on the traditional appellate deference to finders of fact
regarding issues of credibility?

43. Talmadge, supra note 36, at 367.



494 INDIANA LAW REVIEW [Vol. 35:467

Increasingly, trial courts are using some form of electronic record keeping,
and there are strong indicationsthat thistrend will continueto accelerate. Some
appellate courts have begun accepting el ectronically filed recordsand briefs, but
none of the appellate courts in this project is systematically using e-filing
technology to produce more efficient case processing.

Electronicfiling of trial court recordsintheappellatecourtisclearly feasible
when the trial court record itself isin electronic format. The use of electronic
records can contribute to more expeditious case processing and improved
appellate decision-making in several ways. These include:

e very rapid transmission of the record from the trial court, and of the
transcript from the court reporter, to the appellate court;

» much broader and easier accessto therecord by appellatejudges, law clerks,
and staff attorneys—instead of being limited to accessto asingle paper file,
any judge or clerk can have accessto the record at any time for purposes of
research; and

» enhanced capacity for appellate judges and those who assist them to search
the record rapidly for key pieces of testimony or exhibits, using browser and
keyword search technol ogy.

Electronic filing of briefs is feasible and is now coming into use in some
appellate courts. E-filing of briefs savestime, printing costs, and mailing costs.
It provides the court and opposing counsel with briefs that can either be read
onlineor printed out in traditional format. Of particular relevance for the future,
when both the record and the briefs are in electronic format it is possible to
create hyperlinks between abrief and the portion of the record that isreferenced
inthebrief. Similarly, it should be possibleto moveeasily between an el ectronic
brief and a case cited in the brief that is accessible through one of the widely
used el ectronic research services.*

The advantages to an appellate court of having briefs and records in an
electronic format are probably greatest in cases where the trial was lengthy and
paper recordswould be bulky and difficult to access. However, eveninrelatively
simple cases there should be gains in the efficiency of opinion preparation from
the virtually instantaneous linkages among briefs, records, and prior appellate
decisions that may be relevant precedents.

C. Videoconferencing

Videoconferencing—using video transmission to enable persons located in
different places to communicate by viewing each other on monitors while they
are speaking with each other—is another technology that has existed for some
time but is now becoming less expensive and more practical. Several appellate
courts have begun to put into place the equipment needed to allow persons to

44. For discussion of how oneappellate court used el ectronic filing technol ogy—in thiscase,
“CD-ROM s containing the briefs, clerk’s papers, trial exhibits, appendices, and transcripts’—for
a complex case that involved a paper record stored in approximately fifty banker’'s boxes, see
Tamadge, supra note 36, at 368, 370.
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participate in court sessions or meetings through this process. For example, the
Supreme Court of Georgianow hasvideo camerasinitscourtroomin Atlantaand
monitors at each judge's seat on the bench. Using the videoconferencing
technology, it is possible for lawyers from a distant part of the state to present
oral argument without having to travel to the central courthouse.

Theincreasing availability and decreasing costs of videoconferencingshould
make this technology particularly attractive to appellate courts that have
jurisdiction over large geographic areas and to many of the lawyerswho handle
appeals in those courts. Instead of having the lawyers travel to the court (or
alternatively transporting the judges and staff to adistant location), the court and
the lawyers can conduct oral argument on an appeal or motion via
videoconference.

Technologically, itisnot even essential for all of thejudgesto bein the same
location. Judgeswho are not at the central courthouse can participatein the oral
argument viavideo links. Subsequently, they can confer via videoconference
with their colleagues on a panel concerning the decision and opinion.

For purposes of appellate caseflow management, the principal potential
advantage of videoconferencing is increased flexibility in scheduling oral
arguments before a panel and in conducting conferences among the judges.
Thereisso far no evidence that videoconferencing will really reduce delays, but
there has not yet been any extensive use of thistechnology. Thereisat least the
prospect that, in addition to reducing travel costs, videoconferencing can save
time for judges and staff to use for research and other activities that will help
bring cases to resolution expeditiously.

D. Computer-Based I ssue Tracking

Computers, programmed with appropriate qualitative analysis software, can
be used to help appel late courtsidentify casesthat involvefact patternsand legal
issuesthat areidentical or closely similar to onesin cases previously decided by
the court; or similar to the fact patterns and legal issuesin other cases currently
pending in the court.

In cases where the fact patterns and legal issues are closely similar to those
in acase or set of cases previously decided by the court, there is ordinarily no
reason for an intermediate appellate court to depart from previously existing
caselaw. Unless one party presents persuasivereasonsfor reconsideration of the
prior ruling, it should be possible to resol ve the issues (and often the entire case)
very quickly.

Sometimes multiple casesinvolving the sameor closely similar fact patterns
and legal issuesreach an appellate court at approximately the sametime. Inthese
circumstances, computer-based i ssuetracking can enablethe court to identify the
cases and group them together for consideration by a single panel. Such
grouping or clustering of cases enablesthe judges on the panel to gain the benefit
of oral presentationsand briefswritten by several different lawyersand can give
them a sense of the range of fact patternsthat can be affected by decisionsinthe
cases. Often the cases can be resolved by issuance of an opinionin alead case.
That opinion can then be applied to the remaining cases that have basicaly
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similar fact patterns and legal issues, and these can be decided in a summary
fashion. This approach enables appellate courts to make more efficient use of
judicial resources and reduces the likelihood of inconsistent decisions by
different panels.

E. Computer-Based Management I nformation Systems

In their 1990 study of case processing in four intermediate appellate courts,
Chapper and Hanson noted that the courts they studied had generally done a
mediocre or poor job of organizing information systemsto provide information
upon which appropriate management decisions concerning caseprocessing could
be based.”* The effective design and use of information systems by appellate
courts clearly remains an important issue for these intermediate appel late courts
adecade later.

Good information about the details of individual cases and about overall
caseloads is essential both for case-level decision-making at every stage of the
appellate process and for management of thetotal business of the appel late court.
Information about individual cases—for example, the date of thetrial verdict or
other lower court decision, the date the notice of appeal was filed, the nature of
the case, the partiesinvolved, the lawyers, the issuesraised, and the length of the
record in the court bel ow—enables the appellate court to make decisions about
whether the case is likely to be appropriate for accelerated disposition and
whether it should be clustered with other cases for resolution by asingle panel.
Case-specific information is also needed for scheduling cases for argument,
assigning cases to panels, and notifying the attorneys (or pro se litigants) about
the dates for completion of briefing and oral argument.

Chief judges, clerks of appellate courts, and chief staff attorneys have
responsibility for overal caseloads (or, in some circumstances, for major
segments of caseloads), and thus need aggregate data on cases and casel oads,
organized in a useful fashion. It isour sense that much of the data needed for
effective caseflow management is currently stored in the automated information
systems of most appellate courts, but the information is not made available to
court leadersin a useful and usable form; and/or available but ssmply not used
for monitoring, analysis, problem identification, and planning purposes.

Computer-based management information systems can be enormously
valuable in storing data needed for individual case decision-making and for
overal caseflow management. These information systems cannot, of course,
manage casel oads by themselves. They can, however, be designed to produce
management information reports that can be used by appellate court leaders to
monitor the performance of the court in relation to performance goals and to
identify problems that may arise in any stage of the appellate process. Based
upon such information, chief judges and other |eaders can take steps to address
the problems and design effective caseflow systems.*

46. Computer-based management information systemsand several of the other technologies
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IV. CoMmPONENTS OF EFFECTIVE APPELLATE CASEFLOW MANAGEMENT

Researchers studying appellate case processing have argued that concepts
and principles of caseflow management developed through experience in tria
courts have direct relevance to appellate case processing. This Part draws upon
information acquired in the course of our study of six intermediate appellate
courts, together with insights from earlier research in both trial and appellate
courts, in seeking to devel op aframework for futurework onimproving caseflow
in appellate courts.

A. The Importance of Adequate Resources

Researcherswho previoudly studied appellate case processing have cometo
somewhat differing conclusions about the importance of resourcesfor appellate
caseflow management. Martin and Prescott, who conducted a study of volume
and delay in ten appellate courts, reported in 1981 that as the number of filings
per judgeincreased therewas " amoderate to strong tendency for case processing
time. . .to decrease.”*” They did not, however, examine the number of filings
in relation to total judicial resources available (i.e., including law clerks, staff
attorneys, and judicial officers such as magistrates, in addition to judges) in
conducting their study.

Roger Hanson, examining data on 1993 case processing timesin thirty-five
intermediate appellate courts supplemented by results from a survey of judges
and court staff members in those courts, concluded that the principal factor
influencing timelinessis resources—specifically, the number of judges and law
clerksin relation to the number of filings.*® While acknowledging that “[b]asic
principles of modern management did appear to encourage timeliness,”*° he
argued that resources are the key determinant of expeditious appellate case
processing.

Dueto thelack of comparable measures of case processing timesin all of the
six courtsin thisstudy, it is not possible to draw any firm conclusions about the
relative importance of resources vis-avis management in influencing the
expediency with which the courts resolve cases. Of the six courtsin this study,
the fastest—the Maryland Court of Appeals—has dightly more resources (i.e.,
judgesand the combination of judges, other judicial officers, law clerks, and staff
attorneys) in relation to tota filingsthan do four of the other courts. However,
the differences are not great. Other factors are clearly at work. In seeking to
develop knowledge about other factors that may be relevant, it is useful to
examinewhat has been learned through the study of trial courts. While appellate
courtsdiffer significantly fromtrial courts, many of the basic caseflow problems

discussed in this Part are examined in greater detail in Appendix A, which aso includes more
specific description of some of the processes involved.

47. MARTIN & PRESCOTT, supra note 8, at 37 (emphasisin original).

48. See Hanson, supra note 20, at 43.

49. Id. at 35.
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and issues—and, potentially at least, the components of a general strategy for
reducing delays and managing casel oads effectively—are likely to be similar.

B. Key Elements of Sound Appellate Caseflow Management

One of the particularly useful insightsin Martin and Prescott’s 1981 study
of appellate case processing was that different perspectives on the causes of
appellate caseflow problemsarelikely to lead to different responses. Martinand
Prescott observed that approaches developed in response to a perspective that
emphasi zes the importance of case volume as the principal determinant of delay
typically involve either adding resources; or restructuring existing resources,
generally by selecting categories of cases for different types of consideration.*

The alternative perspective identified by Martin and Prescott is one that
emphasizes processing and management inefficiencies as the primary
determinants of delay. The programmatic approaches developed in response to
this perspective recognize that volume is a factor, but they tend to address
processing time directly by seeking to increase productivity—typically by
introducing new technologies or by adopting procedural changes aimed at
streamlining some stages of the appellate process.™

The components of caseflow management outlined here encompass both
general categories of approaches. This perspective recognizes the need for
adequate resources but focuses particularly on how the resources are used. The
primary emphasis is on what, specifically, appellate courts and others who are
involved in (or have stakes in) effective appellate caseflow can do to improve
system operations.

One of the striking findings from empirical research on caseflow
management and delay reduction at the trial court level is that there is no one
single model of a successful delay reduction program or caseflow management
system.** Successful trial courts have had varying levels of available resources,
are organized in many different ways, use a variety of different procedures and
case assignment systems, and differ considerably in the extent to which they use
modern computer technology. Despite these differences, however, successful
trial courts share some common characteristics. Perhaps most importantly,
successful courts and programs are relatively comprehensive. Rather than
seeking a “one-injection miracle cure,” jurisdictions that have succeeded at
caseflow management at the trial court level have incorporated a number of
different components into their systems and have refined and maintained the
systems through hard work.>*

50. MARTIN & PRESCOTT, supra note 8, at 7-9.

51. 1d.

52. See eqg., DAVID C. STEELMAN ET AL., CASEFLOW MANAGEMENT: THE HEART OF COURT
MANAGEMENT IN THE NEW MILLENNIUM 87 (2000); Barry Mahoney & Dale Anne Sipes, Toward
Better Management of Criminal Litigation, 72 JuDICATURE 29, 35 (1988).

53. BARRY MAHONEY ET AL., CHANGING TIMES IN TRIAL COURTS 197 (1988); see also
Maurice Rosenberg, Court Congestion: Satus, Causes, and Proposed Remedies, in THE COURTS,
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Itisat least areasonable hypothesisthat the same generic e ementsthat have
been found to be important for effective case processing in trial courts are also
likely to be important for effective case processing at the appellate court level.
This section of the report discusses the operations of intermediate appellate
courts in light of the same ten key elements of effective caseflow management
intrial courts that successfully reduce or prevent delays.>

1. Leadership.—In studies of corporate innovation and excellence, as well
as of courts and criminal justice agencies that succeed in attaining significant
goals, leadership emerges as a critically important factor. In their classic study
of excellence in the corporate world, for example, Peters and Waterman found
that “associated with almost every excellent company was a strong leader (or
two) who seemed to have had alot to do with making the company excellent in
the first place.”*® Similarly, when practitioners in successful trial courts were
asked about reasons for the court’s effectiveness, “one of the most frequent
responses was a reference to the leadership ability of the chief judge.”*® The
specific leadership qualities mentioned in this context varied, but generally
included reference to the chief judge’'s “vision, persistence, personality,” and
leadership skills.®

In the concluding chapter of their 1990 study of four intermediate appellate
courts, Chapper and Hanson noted that the relative merits of having apermanent
chief judge as opposed to a rotation system (with chief or presiding judges
serving terms of only one or two years) could not be established by their
research.”® They observed, however, that thereis at |east one clear advantageto
having apermanent chief judge: he or she can provide afocusand continuity for
policy development and implementation.*

Of the six courts participating in this study, only one—the Maryland Court
of Special Appeals—has apermanent chief judge. While not conclusive on the
relative merits of permanency (or long tenure), it is worth noting that the
Maryland court isrelatively speedy, and the chief judges of the court have been
consi stent in emphasi zing expeditiousness.*® Theprincipal procedural innovation

THE PUBLIC, AND THE LAW EXxPLOSION 29, 55 (Harry W Jones ed., 1965). On the basis of the
evidence available in 1965, Rosenberg was emphatic in rejecting the notion of a “one-injection
miracle cure” for problems of court backlogs and delays. He noted that only a few of the “delay
antidotes” that had been developed during the 1950s and early ‘60s had worked to even a modest
extent and that some had been counter-productive. Rosenberg’s observation that “progress in
coping with the old problem of court delay will have to come from marshaling relief measuresin
groups’ has proven to be accurate. 1d. at 55.

54. The analytical framework is adopted principally from the concluding chapter of
MAHONEY ET AL., supra note 53, at 197-205.

55. THOMASJ. PETERS& ROBERT H. WATERMAN, JR., IN SEARCH OF EXCELLENCE 26 (1982).

56. MAHONEY ET AL., supra note 53, at 198.

57. 1d.

58. CHAPPER & HANSON, supra note 2, at 58.

59. Id.

60. For adiscussion of therole of the chief judge of the Maryland Court of Appeals, seeid.
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that many regard as key to its relative speed is one that was introduced by a
former long-serving chief judge and kept in place after his departure: a
calendaring rule that sets each newly filed case for argument or submission
during a specific month at the time the record is filed.

According to Chapper and Hanson, “[h]aving apermanent chief or presiding
judge will not ensure the successful adoption and introduction of procedural
changes, but it can ensure the continuity of leadership and commitment that is
reguired where a permanent modification of established practices and behavior
isinvolved.”® Whiletherearecertainly risksin providing for apermanent chief
(or one with alengthy term), it seems likely that alonger term enables a chief
judge to acquire in-depth knowledge about the caseflow problems faced by an
appellate court, provides time to marshal the needed resources, and makes it
possible to persist in initiating and i mplementing needed innovations.

2. Goals—M eaningful goalsareintegral to effective caseflow management
systems.® In the absence of clear goals, practitioners—lawyers, court staff, and
judges—havenoway of knowingwhat isan appropriate maximum period of time
for the stages of a case and no way of measuring their own (or the court’s)
effectivenessin managing their caseloads.

Nationally, the best-known time standards are those incorporated in the
American Bar Association’ s Sandards Relating to Appellate Courts. Originally
adopted in 1976, the ABA time standards have been modified (most recently in
1994) to make them less stringent than the original standards. The current
version of the ABA standards calls for seventy-five percent of all appealsto be
resol ved within 290 daysand ninety-five percent to beresol ved within oneyear.®
Some state appellate courts—including at least four of the courts in this
study—have adopted some type of time standards. The standards themselves
vary considerably and, importantly, sometimes do not address stages of the
appellate process prior to submission or argument.

Of the six courts in this study, the time standards for the two Ohio courts
were set by that state’' s supreme court: generaly, with a few exceptions, cases
areto be disposed of within 210 days.** Thisisamore ambitious goal than those
set by the ABA’s standards, but the Ohio Tenth District Court of Appeals

at 93, 98.

61. Id. at 58.

62. The ABA Standards cite the lack of clear goals as a significant cause of delay. See
JubpiciAL ADMIN. Div.,AM.BARASS'N, supra note 22, § 3.50 and accompanying commentary; see
also RITA M. NovAK & DouGLAS K. SOMERLOT, DELAY ON APPEAL (1990).

63. JupIiCIALADMIN.DIv.,AM.BARASS'N, supra note 22, § 3.52(d). It should be noted that
the timeframesin this section are specifically described as*“ reference models’ to which appellate
courts should accord serious consideration when formulating time standards for themselves. For
adiscussion of the history of these standards, seeid. § 3.52(d) cmt.; see also Carl West Anderson,
An Appeal for Practical Appellate Reform, 37 JUDGES' J. 28, 29-31 (1998).

64. OH. Sup. R. 39(A) (Anderson 2001). “The time limits for disposition of appellate and
civil cases shall be asindicated on the Supreme Court report forms.” Id. Thereport forms, copies
of which are in the authors' files, incorporate this 210 day standard.
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appearsto meet the ABA standards and comes close to satisfying those set by the
Ohio Supreme Court. Division | of the Washington Court of Appeals began its
current effort to reduce the lengthy time from filing to decision by aiming to
decreasethat time period to eighteen months over an el ghteen-month campaign.®®

The New Mexico Court of Appeals established time standards in 1999 and
recently readopted them. The goals are to dispose of fifty percent of all cases
within 180 days (six months) of the filing of the appeal, seventy-five percent
within 365 days (one year), ninety-five percent within 540 days (eighteen
months), and the remaining five percent as expeditiously as possible in
consideration of the length of the record and complexity of issues. For each
judge, the goal isto file an opinion in fifty percent of the cases assigned within
ninety days (three months) of submission, seventy-five percent within 150 days
(five months), ninety-five percent within 300 days (ten months) and the
remaining five percent as expeditiously as possible.®®

3. Information.—Appellate court leaders who are seriously interested in
improving caseflow management in their courts will place a high premium on
ensuring that timely and accurate information is available, both for case-level
decision-making and for overall caseload management.

Case-level information is needed at every stage of the process. At theinitial
filing in the appellate court, for example, it can be enormously valuable for the
court to gain immediate knowledge about the nature of the case, the issues on
appeal, and the length of the trial record, as well as accurate information about
the identity of the trial judge, the court reporter, and the parties and lawyers
involved. Such information enables the appellate court to make early decisions
about putting the case on a particular “track” (such as the type of summary
calendar used for accelerated disposition of cases in the New Mexico Court of
Appeals) and provides information needed to monitor completion of the record
and briefing stages of the process.

Aggregate dataon the court’ stotal casel oad and on the court’ s effectiveness
in handling al of the major segments of its caseload is needed by court leaders
to monitor performance, identify problems, and devel op plansfor addressing the
problems. Unfortunately, one of the key conclusions of Chapper and Hanson's
1990 study of four IACs remains accurate today: “The unavailability of
information on caseload composition, attrition rates, and case processing time
inhibits clear problem identification and choice of promising solutions.”®

Four typesof aggregateinformation areespecially important for management
of an appellate court’ s overall caseload and its caseflow process:

a. Information on pending caseloads.—Operationaly, information on
pending casesisof great importancein assessing the effectivenessof an appellate
court’ s caseflow management system. Good information on pending casel oads

65. Thisinitiativewasdiscussed by the then-civil judge at a meeting with one of the authors
in 1998.

66. New MEXICco COURT OF APPEALS' POLICIES AND PROCEDURES MANUAL 88 IV(2)&(3)
(2001).

67. CHAPPER & HANSON, supra note 2, at vii.
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provides a picture of the current workload of the court organized by major case

type (e.g., civil appeal or criminal appeal) and, within each casetype, by age and

casestatus. It alsoindicates how many cases (and which ones) are exceeding the
court’ s time standards and makes it possible to flag cases that need attention.

If the court has abacklog problem, the pending casel oad information should
show the dimensions of the problem and enable court leaders to develop plans
to address it. Pending caseload data is relevant to each stage of the appellate
process and is obviously most useful when the court has standards that address
the time appropriate for each stage. With information about the number of cases
pending over the time standard and the ability to identify which ones are “too
old,” court leaders can initiate action to get the judge or attorney responsible for
completing this stage of the appellate process to do the needed work.

b. Information on the age of disposed cases.—BY definition, information on
casesthat have reached dispositionishistorical information. It can, however, be
extremely valuablefor purposes of appel late caseflow management for two main
reasons:

» Itenablesan assessment of the court’ srecent performance withitsowntime
standards, with national time standards, with the performance of other courts
that have similar caseloads, and with its own prior performance.

*  When broken down by case type, the nature of the disposition, and stage of
the process at which disposition occurs, it can be very valuable in the
diagnosis of caseflow problems and the design of workable solutions. For
example, thistype of information can be the basisfor construction of a“fall-
out chart” that shows the time required for different types of cases and the
stage of the process at which disposition occurs. It should then be possible
to identify patterns with respect to the types of cases that tend to fall out
early, that are handled summarily, and that tend to go to full opinion. With
such information in hand, appellate courts can develop “differential case
management (DCM)” systems that make more effective use of limited
resources.®®

As with pending caseload information, it is important to be able to break

information on the age of cases at disposition into relevant categories and sub-

categoriesin order to useit effectively. With suchinformationitispossible, for
example, to identify particul ar categories of cases that take extraordinarily long
periods of time in some stages of the process. It is then possible to ask why
certain categoriesof casestake muchlonger than seemsnecessary or appropriate.

Asking and answering these types of questions is a critical first step in

developing strategies to reduce or minimize delays.

¢. Information on continuance practi ces—One measure of the effectiveness
of acourt’s caseflow management system, at both the trial and appellate levels,
is the percentage of events that take place on the date scheduled. In appellate

68. For adiscussion of the concept and techniques of differentiated case management, see
JubpicIAL ADMIN. DIv.,AM.BARASS'N, supra note 22, § 3.50 and accompanying commentary; see
also STEELMAN ET AL., supra note 52, at 5-8; Holly Bakke & Maureen Solomon, Case
Differentiation: An Approach to Individualized Case Management, 73 JUDICATURE 17 (1989).
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courts, key datesinclude those set by statute or rule for the filing of records and
briefs, and logically could aso include dates set for oral argument or for
completion of an assigned opinion by ajudge. Information needed to calculate
continuance rates (and to ascertain the length of extensions of time when
continuances are granted) should be readily obtained from court records.

d. Trend data on filings and dispositions.—Information on annual filings
and dispositionsisrelatively easy to collect and report and iscommonly available
for al appellate courts. Thisinformation providesarough picture of the court’s
overall workload and an indication (by comparing dispositions with filings) of
whether the court is keeping up with its workload. Data on filings and
dispositions can be more useful, however, when it is broken down into major
categories and sub-categories of case types and types of dispositions; and it is
available over along period of time. Having such datafor an extended period of
time enables analysis of trendsin the court’ s workload and productivity. It can
be helpful inidentifying changesin the workload and in decisional practices, in
assessing whether the court is gaining or losing ground, and in serving as a
starting point in developing plans for improvements.

4. Communication.—One of the clear lessons from research and
experimentation on court and justice system operations is that “good
communications and broad consultation . . . are essential if a program is to
succeed.”® In the case of appellate courts, good communications within the
court are especially important because of the collegia nature of an appellate
court, the need to develop agreement among at |east a mgjority of the judges on
apanel for decisionsin cases, the need for support from at least amajority of the
full bench for mgjor changesin policy and practice, and the key roles played by
staff inthe clerk’ s office and by central staff attorneysand law clerksin the day-
to-day work of the court. Good communications with those outside the
court—especially the practicing bar (at least those who are engaged in appellate
practice, including those who head the appellate sections of major institutional
litigants such as an attorney general’ s office), trial judges, and trial court clerks
and court reporters—are al so important.

Because the appellate process is not entirely under the control of the
appellate court, the cooperation of those outside the court is essential for
significant improvements to be made. It is appropriate for |eadership to come
from within the appellate court. However, in order to identify problems and
develop workabl e solutions, it will be necessary to have the active involvement
of those responsible for each of what have sometimes been called thethree basic
functions of appellate courts. the administrative function (record preparation,
including production of the transcript); the lawyer function (briefing and
presentation of oral argument); and the judicial function (decisionmaking,
including the processes of hearing oral argument and preparing opinions).”

69. MAHONEY ET AL., supra note 53, at 200-01; see also NOvAK & SOMERLOT, supra note
62, at 17-18, 139.

70. See, eg., Carl West Anderson, Are the American Bar Association’s Time Standards
Relevant for California Courts of Appeal?, 27 U.S.F. L. Rev. 301 (1993).
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The need for good communication goes beyond those who are directly
involved in the appellate process. Good communication with state judicial
leaders (particularly the chief justice, state supreme court, and state court
administrator’s office) is important in addressing issues that are beyond the
immediate control of the IAC (such as budgetary issues). Similarly, it is
important to cultivate good communi cation with thelegislature, which ultimately
holds the purse strings for the courts and can shape the nature of the court’s
caseload and many of the proceduresit follows.

5. Caseflow Management Policies and Procedures—As Chapper and
Hanson noted in 1990, “[t]he principles of case management distilled from trial
court experience haveclear parallelsin appellate case processing.””* Indeed, the
first edition and every subsequent edition of the ABA Sandards Relating to
Appellate Courts has included sections on caseflow management. The primary
concept, expressed as a“general principle” in the ABA Standards, isthat “[a]n
appellate court should supervise and control the preparation and presentation of
all appeals coming beforeit.””> Caseflow management policies and procedures
that flow from this principle are listed bel ow.

a. Appellate court supervision of the record preparation stage.—

e arequirement that the appellate court receive naotice of an appeal being

taken at or before the time the notice of appeal isfiledinthetrial court;

» prompt filing with the appellate court of adocketing statement or other
statement providing basic information about the appeal, including: the
caption; thefilenumber inthetrial court; the nameof thetrial judge; the
names, addresses, and phone numbersof the attorneys (and of the parties
if one or more is self-represented); the nature of the case; the result in
the trial court; the issues on appeal; the length of the trial (and/or
approximate length of thetrial transcript); and any reasonswhy the case
should beplaced on atrack for accel erated consideration or other special
handling;

» arequirement that appellate counsel filetheir designationsof recordwith
both thetria court and the appellate court;

e provision for rapid resolution of any issues concerning appellate court
filing fees, eligibility for counsel, or proper contents of the record on
appedl;

e procedures enabling prompt appointment of appellate counsel for
indigent defendantsin criminal cases,

» arequirement that counsel order the transcript from the court reporter
within a short period following the filing of the notice of appeal;

» provision for the use of a court reporting technology that is capable of
producing a trial transcript within no more than seven days after the
conclusion of atrial. (Note that this technology could be either a court
reporter using computer-aided transcription or another technology that
has been shown to be capable of routinely producing a record that is

71. CHAPPER & HANSON, supra note 2, at vii.
72. JupicIAL ADMIN. Div. AM. BAR AsS'N, supra note 22, § 3.50.
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accurate and easily usable—by the parties, their lawyers, and the
appellate court’ sjudges, law clerks, and staff attorneys—within a short
time frame);

establishment of a court rule prescribing short periods of time for the
production of trial transcripts after the date they are ordered by the
counsel for the appellant, with arequirement that the ordering statement
be filed with both the trial court and the appellate court;

provisionfor prompt payment of court reporterswho producetranscripts
for indigent appellants in criminal cases;

use of electronic transmission of all or major portions of therecord from
the trial court and/or the court reporter to the appellate court whenever
possible;

use of computer-based management information reports to enable
monitoring of compliance with time standards, court rules, and policies
concerning prompt preparation of the record; and

designation of an appellate court judge and/or senior staff person to
monitor compliance with record preparation procedures and time
requirements, identify problems, and develop workable solutions to
improve record preparation.

Appellate court scheduling of cases and monitoring of the briefing
use of a docketing statement and/or other information furnished to the
court at the initiation of the appeal, to assign the case to an appropriate
track for briefing and submission, consistent with the complexity of the
case and the nature of the issues presented by the appeal;

issuance of abriefing schedule not later than the timethe record isfiled
(may be done earlier if the docketing statement shows reason for an
accel erated schedule);

monitoring and enforcement of schedules set for the submission of
briefs, with recognition that there may sometimes need to be short
extensions of time for good cause shown;

provision for submission of briefs prepared using up-to-date word
processing or publishing software; eimination of requirements for
printed briefs;

use of electronically filed briefs when feasible; "

calendaring of cases for argument or submission done not |ater than the
date the appellant’s brief is filed (may be done sooner if information in
the docketing statement indicates that the case is appropriate for
accelerated consideration);

policy of setting cases for argument or submission after the appellant’s
brief is filed and within a short time (e.g., within one month) after the

73.

TheU.S. Securitiesand Exchange Commission now requires many documentsto befiled

electronically on its EDGAR (Electronic Data Gathering, Analysis, and Retrieval) system unless
ahardship claimismade. Filing caninclude submission of adiskette aswell asdial-up or Internet

filing.
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date the appellee’ smain brief is due;

e use of computer-based management information reports to enable

monitoring of attorneys compliance with briefing schedules;

» useof reminder noticesand, if necessary, appropriate sanctionsfor non-

compliance with briefing schedules; and

e designation of an IAC judge and/or senior staff person to monitor
compliance with briefing schedules, identify problems, and work with
attorneys to devel op effective systemic solutions.

. Appellate court decision-making and opinion preparation.—
organization of the appellate court to enable speedy decisions on
motions,

e organization of the appellate court to enable optimum allocation of
judicial and non-judicial resources available to conduct legal research
and preparation of decision memoranda and opinions;

» assignment of responsibility toapanel of presidingjudgesfor production
of opinions (including any dissents) within an acceptabl e period of time
following argument or submission of cases, consistent with time
standards adopted by the court;

» useof computer-based management information reports to monitor the
effectiveness of judges (and others, where appropriate) in meeting the
court’ stimestandardsfor compl etion of the decision/opinion preparation
process,

» regular meetings of the judges at which reports on the effectiveness of
the court and of individual judges in meeting time standards and other
performance goals are discussed, problems are identified and plans are
developed for appropriate action to address the problems; and

» leadership by the chief judge in emphasizing the commitment to
expeditious resol ution of appeals.

M ost of the caseflow management policiesand procedureslisted immediately
above have been recommended by others;™ there is little that is new in the list
aside from some of the items relating to use of modern technology (e.g.,
electronic filing of briefsand records). Some of these mechanismsarein place
in some of the courts involved in this project. What is not in place in any of
these six courts, however, isacomprehensive set of policies and proceduresthat
ensures effective goal-oriented supervision of all stages of the appellate process
by the IAC.

6. Judicial Responsibility and Commitment.—" The effort hasto comefrom
the court itself, the judges deciding the appeals. They are the ones who have it
within their power to effect the necessary changes.””® This observation, from a
thoughtful lawyer who was the presiding judge of abusy intermediate appellate
court for over adecade, getsto the heart of the challenge confronting those who

O

74. See, e.g., CARRINGTON ET AL., supra note 37, 225-31; JuDICIAL ADMIN. Div. AM. BAR
Ass'N, supra note 22, 88§ 3.50-.51 and accompanying commentary; NOVAK & SOMERLOT, supra
note 62.

75. Anderson, supra note 63, at 64-65.
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press for amore expeditious appellate process. If appellate courts are going to
introduce significant innovations, the changes must be acceptabl e to—and have
the support of—a critical mass of the court. The history of the Ohio Eighth
District, asoriginally documented by Martin and Prescott, showshow acourt can
decide to changeits culture to one promoting expeditious decision making.” In
the same vein, the recent action of the Washington courts in setting goals to
reduce what were very lengthy time periods from filing to decision aso
demonstrates the significance of the judges of a court deciding as a group to
confront this challenge.

It is also clear that continued acceptance of judicia responsibility and
consequent commitment to speedy processing of appellate cases must become
integral to acourt’s culture. The experience of the Maryland Court of Special
Appeals confirms the accuracy of thisaxiom. A former chief judge urged the
court to take on this challenge; the current chief judge expends great effort in
performing key functions such as screening cases to make sure that the court
keeps pace with its caseload, and the other active judges participate in the
process by focusing on resolving cases expeditiously. The emphasis on prompt
disposition of appeals has become a part of the culture of the Maryland court.
Asonejudge put it recently in an interview with one of the authors, “thisisthe
way we doit.”

7. Saff Involvement.—One of themost significant trends during the past two
decades has been the development of professional administrative and staff
support in state intermediate appellate courts.”” Court administrators, clerks of
court, and chief staff attorneys play increasingly vital rolesin the leadership and
management of appellate courts. Most |ACsnow have asignificant complement
of central staff attorneysin addition to the judges own clerks.”® Additionally,
somelACsusejudicial officerswho arenot full-fledged judges—for examplethe
commissionersin the two Washington courts and the appel late magistratesin the
Ohio Tenth District—to handle some categories of cases or some stages of some
appellate proceedings.™

Appellate courts have organized the use of non-judge resources in different

76. John A. Martin & Elizabeth A. Prescott, VOLUME AND DELAY IN THE OHIO COURT OF
APPEALS, EIGHTH DIsTRICT (1980).

77. See Joseph R. Weisberger, A Profile of Appellate Saff: A Survey, 24 Jubces' J. 31
(1985).

78. The growth of staff resources has paralleled the growth in volumein appellate courtsin
the past three decades. One of the strategies recommended by those concerned about appellate
justice in the 1970s was the development of a staff of attorneys who serve the court as awhole to
assist in tasks such as screening newly filed cases, assigning cases to different “tracks,” and
preparing memoranda and proposal decisionson cases. See generally CARRINGTON ET AL., supra
note 37, at 44-55; DANIEL J. MEADOR, APPELLATE COURTS: STAFFAND PROCESSIN THE CRISISOF
VOLUME (1974); NOVAK & SOMERLOT, supra note 62, at 115-16. ROGERA. HANSON ET AL., THE
WORK OF APPELLATE COURT LEGAL STAFF (2000), contains extensive information regarding the
varied ways in which these attorneys are now being used by their courts.

79. Seediscussion supra Part I1.
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ways. TheNew Mexico Court of Appeals, for example, hasalarger central staff
attorney complement than any of the other five courtsin this study, but fewer law
clerks per judge than any of the other courts.®® The types of assignments given
to central staff attorneysand to judges' law clerksvary across the courts. Little
is known about the relative merits of different ways of organizing these
resources, but it seems clear that they are important to the functioning of all of
the courts. How they are used—in particular, how their functions are related to
the performance goal's of the courts—appears to be an important issue on which
further research would be useful.

8. Education and Training.—If an appellate court isto manage its casel oad
successfully, boththe judges and the court staff need to know what goalsto strive
for, why these goal's are sought, what is expected of them individually, and how
toperformtheir dutieseffectively. Educational programson managing appellate
casel oads have been offered sporadically by national organizations, but there has
not been a sustained national effort. Three national membership organizations
offer annual educational seminars that sometimes include sessions relating to
appellate caseflow management—the Council of Chief Judges of Courts of
Appeals, the National Conference of Appellate Court Clerks, and the Council of
Appellate Staff Attorneys (all three receiving principal support for their
educational programs from the American Bar Association’s Appellate Judges
Conference). However, many IACs (including the six in this study) haverelied
on in-state judicial conferences and other similar programs that rarely have
focused on expeditious case processing as a core topic. The new database
established by the Judicial Education Reference, Information and Technical
Transfer (JERITT) Project, the national clearinghouse for information on
continuing judicia branch education,® appears to contain no references
specifically on appellate caseflow management. Much of the progress that has
been shown during the past decade dates to participation by several IACsin the
ABA'’s appellate justice project (conducted in 1988-1990) that produced the
Delay on Appeal volume.®

9. Mechanismsfor Accountability.—If appellate caseflow isto be managed,
someone must be responsible for the management, and there must be clarity
about what is expected from the person(s) with management responsibility.
Accountability requiresclear goa sor standards by whichto assess performance;
information that can be used to monitor performance in relation to goals; an
expectation that performancewill in fact be monitored by someone in authority;
and a sense that there will be some recognition of (and reward for) good
performance and negative sanctions for poor performance.

The two Ohio courts have been operating in a landscape in which some

80. Seediscussion supra Part I1; infrathls.1, 2.

81. The database can be found at http://jeritt.msu.edu (last visited Jan. 28, 2002).

82. See Anderson, supra note 63 (discussing the key role played by the ABA’s appellate
justice project in stimulating successful delay reduction efforts). The work of the project is
described in NovAK & SOMERLOT, supra note 62.
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degree of accountability has been established by the state's supreme court.®®

Those courts (and al of the other appellate and trial courts in Ohio) provide
monthly reports to the supreme court on the extent to which they are in
compliance with applicable case processing time standards. Additionally, the
judges of the Ohio Tenth District have developed time guidelines for opinion
drafting: thirty daysfor asimple case, sixty for acomplicated one, and ninety for
atruly complex appeal. A monthly report to al judges recaps all pending cases
and contrasts the actual time to the judge’s estimated time. The New Mexico
Court of Appeals, as noted earlier, adopted standards for opinion completion.®

Another form of accountability isprovided by an ancient mechanismthat has
someti mesbeen perceived asarestrictiveforcein court administration—theterm
system. Perhaps the best known example of an appellate court deciding all
pending cases by the end of its current Termisthe U.S. Supreme Court. While
neither that court’ sjurisdiction nor its use of termsisdirectly comparableto that
of any other appellate court, the idea of completing work on all pending cases
within a defined period retains currency. Many appellate judges, for example,
remind law clerks hired for one year that they are expected to complete work on
all cases assigned to them before the end of their term of employment. The
Georgia Court of Appeals adheres strictly to a state constitutional requirement
that every case be disposed of during the term for which it is entered on the
court’ s docket for hearing. Dorothy Beasley, aformer chief judge of that court,
credits this policy with being “the most important factor,” in the Georgia Court
of Appeals’ relatively speedy pace of litigation.®

10. Backlog Reduction/Inventory Control.—For an appellate court to
improve its caseflow management, it often must first address the problem of an
existing backlog—i.e., alarge number of cases that have been pending for more
than an acceptable period of time. Elimination of the backlogisjust asimportant
for a delay reduction program as is the development of effective means for
dealing with newly filed cases.?® Until the backlog of old casesis cleared away
and substantially all cases are being resolved within the overall time standard
adopted by the court, a court committed to effective casefl ow management must
dispose of appreciably more cases than it takesin.

To successfully address a backlog problem, temporary additional resources
may be needed, not only in the court but in other organizations and agencies,
especially if the backlog consistsin significant part of casesthat have beentaking
too long in therecord preparation and/or briefing stages. These may include, for
example, the trial courts (in connection with production of trial transcripts and

83. OH. Sup.R. 39(A) (Anderson 2001).

84. SeesupraPart1.B.2.

85. SeeDorothy Toth Beasley et al., Time on Appeal in State I nter mediate Appellate Courts,
37 JUDGES' J. 12, 17 (1998). The Georgia Court of Appealswasone of the most expeditious courts
in Hanson's Time on Appeal study with a seventy-fifth percentile time of 297 days from notice of
appeal to resolution. See HANSON, supra note 7, at 13-17 (tbl.1).

86. See, eg., NOVAK & SOMERLOT, supra note 62, at 84-93; MAHONEY ET AL., supra note
53, at 204-05.
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other portions of the records) and the institutional litigants, such as the offices
of the attorney general, public defender, and district attorney, that handle alarge
volume of appeals. Planning a backlog reduction program thus requires a
collaborative approach: appellate court leaders must work with the larger court
system in the state (particularly if additional resources are likely to be required
by the court for a short but sustained backlog reduction program) and with the
trial courts, theinstitutional litigants, and bar leaders.

Whereacourt isalready functioning well and delay isnot aproblem, control
of theinventory of pending cases should still be amatter of concern. The notion
of a“manageable casel oad”—a pending casel oad that can be dealt with by the
court within applicabletimestandards—isoperationally important. Management
information—in particular, information on the size, age, and composition of the
pending casel oads in each of the stages of the appellate process—is obviously a
critical element here, but the requisite information should not be difficult to
collect. Trend datais also very important because it provides the court with
warning signs. If filingsbegin to exceed dispositions and the age of casesin the
pending caseload starts to increase, the court should be prepared to take
corrective action.

C. Reviewing Some Mechanisms That Have Produced Promising Results

Whilethe ten key el ements discussed in the previous section should provide
a basis for any intermediate appellate court to proceed toward improving its
ability to process its caseload expeditiously, this project and other efforts have
produced val uable information about specific mechanisms that have worked in
practicein somejurisdictions. (An extensive list of mechanismsisincluded in
Appendix B.) Information about the mechanisms discussed in this section have
been gleaned from interviewswith practitionersin the six courts participating in
the project and from other intermediate appellate courts through a focus group
conducted at an annua educational seminar of the National Conference of
Appellate Court Clerks; a roundtable discussion at the annua educational
seminar of the Council of Chief Judges of Courts of Appeals; and areview of
availability reports and other literature focused on specific courts.

1. Mechanismsfor Shortening the Record Preparation Sage—Asnotedin
Part |11, delaysin the preparation and filing of the record are more a problem of
system management than of technology. For the record preparation process to
work quickly and smoothly, itisimportant for practitionersat both thetrial court
and the appellate court to know what is expected (and by when) and to have the
resources needed to do the work. It is important for the appellate court to
actively supervise the process, taking account of relevant time standards and
working to solve problems that produce delays. Four mechanisms show
particular promise for shortening the overall record preparation process.

a. Transcript coordinator.—In New Mexico, a managing court reporter in
Bernalillo County (which includes Albuquerque, the stat€’'s largest city)
coordinates the use of court reporters and other mechanisms for making the
record. Her duties include making certain that the proper transcript has been
ordered and is being prepared expeditiously in each case in which an appeal is
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taken.

b. Transcript oversight by court.—In Washington State, the appeals courts
have taken responsibility for tracking backlog problemswith specific reporters.
In Maryland, staff in the Clerk’s Office of the Court of Special Appeals will
contact the reporter(s) who were supposed to produce the manuscript when
transcripts have been ordered but not completed for lengthy periods. In
Cdifornia sFirst Appellate District, one superior court judgein each county has
been designated to serve as the Appeals Supervising Judge and serves as the
primary point of contact for the leaders of the courts of appeal with respect to
transcript production delays and other problemsin the preparation stage.®’

c¢. Rapid transcription of audio tapes.—In jurisdictions where the record of
proceedingsinthetrial court istaken on audiotapeinstead of by acourt reporter,
apolicy of having tapes immediately transcribed in any case in which a notice
of appeal is filed may resolve otherwise lingering problems of inaudible or
flawed tapes. Some states, of course, require that written transcripts be filed in
every case, but the immediate transcription policy would be appropriate for
courts that receive many appeals of cases with taped records.

d. Communicationwithtrial court personnel.—Theresponsibility for filing
thetrial court record in the appellate court may fall on either the attorneys or the
trial court clerk. The attorneys may be sanctioned by the appellate court for
dilatory behavior. However, sanctions are probably best reserved for egregious
delay. In the Court of Appeal for California’s First Appellate District, one
Presiding Judge found that conducting regular meetings of trial court clerks
within the appellate court’s jurisdictional area served to aert them to common
problems connected with timely preparation of records and was helpful in
resolving the problems and developing trust and cooperation.®®

2. Mechanismsfor Minimizing Delays During the Briefing Sage—L awyers
handling appellate cases often want—and in some cases genuinely need—more
time to prepare their briefs than is provided for by applicable statutes and
appellate court rules. However, while extensions of time may be warranted,
appellate courts should follow sensible and consistent policies in considering
reguests for such extensions and in determining the amount of time allowed. In
situations where the need for an extension is not a case-specific or one-time
event, but rather isthe product of systemic problems such as case overload inthe
office of an institutional litigant such as a prosecutor or public defender, the
appellate court can play a constructive role in hel ping to address the underlying
issues. Below are specific mechanismssomelACsare using to addresseach type
of situation.

a. Poalicies for responding to requests for continuances or extensions of
time.—Thisis probably the most common (and often most vexing) problem that
intermediate appellate courts face during the briefing stage. The Ohio Tenth
District Court of Appeals has delegated the authority to rule on motions for
extension of time to its court administrator, who has made it clear that these

87. See Anderson, supra note 70, at 320-23.
88. Id. at 322-23, 357-58.
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motions will only be granted for good cause. Good cause is narrowly defined.

The court has found it more effective to shift these motions from the individual
judgesto the court administrator so as to expedite their decisions and establish
astandard policy. Perhapsmost critical tothe success of thispolicy isthecourt’s
willingness to back the administrator when counsel challenge denial of
extensions.

b. Addressing the compliance problems of institutional litigants.—Public
legal offices, such as those of attorney-general, prosecutors, and public
defenders, are frequently understaffed, especialy in their appellate sections.
Whilethese offices possess advantages of expertise and familiarity with both the
court and the law in litigating against practitioners who may only occasionally
represent an appel late party, often the appellate sections are significantly under-
staffed, creating areal disadvantage. In Washington State, the appeals courts
have started to work closely with these offices to prepare schedules for briefing
that recognize the limited resources but also encourage the offices to mobilize
their staffs and prioritize their cases more effectively.

3. Mechanisms for Ensuring Prompt Completion of the Decision and
Opinion Preparation Sage.—T he time between the completion of the briefing
stage and the appel late court’ sissuance of adecision can be subdivided into two
parts: theperiod prior to oral argument or submission; and the post-argument (or
post-submission) period. Some courtshave devel oped practical mechanismsfor
handling both stages effectively.

a. Prompt calendaring of casesfor argument or submission.—IACsfollow
different practices with respect to the calendaring of cases. The approach used
by the Maryland Court of Special Appeals has proven effective for that court:
casesareset for argument or submission during aspecific month shortly after the
recordisfiled. Thescheduleisdesigned toleave adequate but not excessivetime
for preparation of briefs by the lawyers. Other approaches are to place the case
on the calendar at the time the appellant’s brief is filed; or at the time the
appellee' sbrief isfiled. The effectiveness of any of these approaches depends,
of course, on the parties' ahilities to complete the briefing process within the
schedule set by the court; and the court’ s ability to stick to itsoriginal schedule.

b. Useof summary calendars.—Thereisconsiderabl edispute over thevalue
of oral argument in the appellate process, but a broad consensus that it is not
essential in every case.® Many courts use summary calendars, often with a
presumption that cases on this calendar will be submitted on the briefs with no
oral argument unless a specia request is made and granted. The summary
calendar approach enables the assigned panel to get started on the decision

89. See, eg., JubiCIAL ADMIN. Div., AM. BAR Ass'N, supra note 22, § 3.35 and
accompanying commentary. This standard provides that the opportunity for oral argument “may
be subj ect to qualifications, established by court rule” in some circumstances. Cf. Anderson, supra
note 70, at 345-46 & n.177 (noting that thirty-one states have the grant of oral argument to the
court). Additionaly, in some of the states where oral argument is allowed, a case will be placed
on the calendar for oral argument only if requested. In others, the case will be placed on the
calendar but the parties can stipulate to no oral argument. 1d.
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process as soon as the briefing process is completed.

c. Early assignment of casesto panelsandtoa“ lead judge.” —Onceatruly
firm date is set for submission of briefs or oral argument in a case, the case can
be assigned to apanel. Some courts also assign one of the judges on the panel
to bethe preliminary author of the decision in the case at thetimeit issent to the
panel. The practice of early assignment of a“lead judge” has been criticized as
giving onejudge undueinfluence over the outcome of the case. However, it has
the benefit of placing primary responsibility for resol ution of the caseonasingle
judge and thus helps establish a system of accountability for effective and
expeditious preparation of areasoned decision.

d. Augmenting judicial and staff resources—Most appellate courts that
reguire lengthy periods of time to render decisions have abacklog—i.e., alarge
number of cases that have been argued or submitted, but have been awaiting
decision for an unacceptably long period of time. To eliminate the backlog, it
will be necessary to identify and focus on resolving the “old” cases, while at the
same time handling incoming cases in an expeditious fashion. Often, this will
reguire temporary additional resources—for example, extra panels using retired
judges or trial judges specially designated to sit temporarily with the IAC.

e. Shorter opinions—Professors Carrington, Meador, and Rosenberg
presented illustrative examples of short memorandum opinions, appropriate for
different typesof situations, in their landmark study Justice on Appeal morethan
aquarter-century ago.”

This approach till offers a sound option for IACs intent on providing
counsel and parties with areasoned, but not unnecessarily lengthy, explanation
of adecision. Antagonism to abbreviated procedures in appellate courts among
both lawyers and legal academics has been stirred by courts that have resorted
to one-word affirmances and decisions without opinion, but the memorandum
decision can be both short and sufficient.**

f. Monthly reports and judges meetings.—T he Ohio Eighth District Court
of Appeals has made consistent use of a practice of reviewing the status of all
cases awaiting decisions at monthly meetings attended by all judges. According
to judges on the court, the mere existence of the meeting each month stimulates
judges to move more quickly to draft a decision. The court has found that
discussing the cases regularly in this manner also permits other judges to offer
ideas that may cut through the logjam and assist the authoring judge or panel.
Some have suggested that the monthly reports be made public.

g. Proactive leadership by the chief judge—Perhaps the most valuable
mechanism for ensuring prompt and effective calendaring and decision-making

90. CARRINGTON ET AL., supra note 37, at 243-53 app. B.

91. Someappellate courtsmust contend with state statutes, usually old, that can be construed
asrequiring theissuance of full written opinionsin all cases. Datacollected by the National Center
for State Courtsindicatesthat twenty-three of the thirty-five courtsthat participated in the Timeon
Appeal research project are required to issue a“reasoned opinion.” SeeBeasley et al., supra note
85, at 16 thl.2. In many instances, of course, amemorandum opinion can be“full” and “ reasoned”
in the sense that it coversthe essential ground.
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processes within the court is the chief judge’ s active demonstration of hisor her
commitment to an expeditious process. Participantsinthe roundtablediscussion
at a meeting of the Council of Chief Judges noted a variety of ways that they
could exercise effective leadership in this area. Suggestions included taking
responsibility for providing up-to-date and accurate reports to the other judges
on trends and productivity, leading monthly meetings at which caseload status
isreviewed, supervising central staff attorneys' offices(either directly or through
aliaison judge) to ensure that the staff isstaying current with its casel oad and not
keeping casestoo |l ong, and meeting one-on-onewith judgeswho consi stently fall
behind in drafting opinions to discuss the problem and develop a plan for
remedial action.

Many of the mechanisms used by the appellate courts to reduce delays and
improve performance involve some kind of monitoring and troubleshooting.
While new technol ogies open up possibilities for dramatic improvements, they
rarely reduce the need for on going supervision, problem identification, and
practical problem-solving.

In examining what kinds of mechanisms have proven successful in assisting
intermediate appellate courts to reduce delay and improve performance,
mechanisms that involve both monitoring and troubleshooting should be
emphasized. Often, technological innovations makeit possibleto conduct some
activities far more swiftly and efficiently than in the past, but rarely do they
reduce the need for constant supervision of the process. The important role
played by the transcript coordinator in New Mexico illustrates how improved
technology—such as vastly improved equipment and techniques used by court
reporters—necessitates that attention be given to the critical stages before and
after the actual preparation of the transcript. Someone must be watching to
ensure that the transcript is properly and timely ordered, segments are not
omitted from either the order or the product, and the final transcript is sent
swiftly to the court and the partiesin order to begin next stage of the process.

The monitoring and troubl eshooting functions are critically important, and
generally have not been performed well by American appellate courts. They will
likely become even moreimportant intheyearsahead, astheintroduction of new
technology brings rapid change to institutions that have tended to look to
precedents as the primary guide to decision-making and policy formulation.

V. LOOKING TO THE FUTURE: NEXT STEPS TOWARD IMPROVING APPELLATE
CaseFLow MANAGEMENT

From our review of the literature in the field and our study of the six
intermediate appellate courts participating in this project, it appears that not
much has changed in appellate case processing in the past two decades. Despite
thework of the ABA standards committees, the writings of afew knowledgeable
and thoughtful professors and judges, and several empirical studies of case
processing that have helped shed light on the problems and on potential
solutions, most appellate courts appear to have madelittle changein theway they
handletheir caseloads. Thetypesof technological innovations discussed in Part
Il are very commonly used in business and industry, but have yet to be adopted
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for widespread use in appellate courts even though they have great potential for

increasing the speed and effectiveness of the appellate process.

As noted in Part 1V, the basic strategies and techniques for effective
appellate caseflow management are not novel. Indeed, most of them were first
advanced in the 1970s or earlier, but they have seldom been adopted in a
comprehensive way in state intermediate appellate courts. Most strikingly, the
same broad range of case processing times (with very lengthy timesrequired for
completion of appeal sin somecourts) that Martin and Prescott found over twenty
years ago” till seemsto be prevalent. Particularly in light of the opportunities
for dramatic improvements presented by the new technologies, the time seems
ripe for renewed attention to appellate caseflow management.

This Part discusses three main types of initiatives that should be helpful in
catalyzing action—and, ultimately, significant improvements—in state
intermediate appellate courts:

» development of asystemfor regularly collecting and publishing comparable
data on the workloads, resources, structures, operational procedures,
productivity, and case processing times of state IACs;

» design, implementation, and eval uation of demonstration projects aimed at
significantly improving theexpediti ousness of appellate case processing; and

e design and presentation of educational programs focused on appellate
caseflow management for judges, court staff, and othersat the national, state,
and regional levels.

Lastly, we consider the need to integrate caseflow management into the
appellate process and some final issues concerning acceptance of this principle
by appellate courts.

A. National Data on the Work of |ACs

To date, the most comprehensive recent compilation of empirical data on
state intermediate appel late courts has been the work done by Roger Hanson in
his book Time on Appeal.”®* That volume has data on case processing time in
thirty-five IACs and also includes very useful information on the number of
filings in each court, judicia resources (judges and law clerks), structural
features, and operational procedures.

Time on Appeal provides a very valuable snapshot of the workloads,
resources, and case processing times in IACs in 1993, but it was a one-time
effort. There are no regularly produced statistical reports on the work of these
courts and no generally available descriptions of their operational procedures.

Development of a system for regularly collecting data on the workloads,
resources, organizational structures, operating procedures, productivity, and case
processing times of state intermediate appellate courts would have a number of
benefits:

» Itwouldincrease knowledge about thework of statel ACsacrossthecountry.

92. See MARTIN & PRESCOTT, supra note 8, at xiv.
93. See HANSON, supra note 7.
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e It would enable comparisons to be made about the productivity and
expeditiousness of the courts and should thus provide motivation for
improved performance on the part of the courts that rank low on multiple
measures.

*  While comparisons are especialy difficult at present—mainly because of
differences in jurisdiction, caseload compoasition, judicial and non-judicial
resources, methods of categorizing types of cases and organizing calendars,
and measures used to report case processing times—afocused national effort
to devel op meaningful statistical datawould highlight these differences and
should lead to acceptable ways of making meaningful comparisons.

»  Comparisonswould provoke discussion of the differences and lead to better
understanding of the differences, the reasons for them, and the implications
(for expeditiousness and other values) of different ways of organizing the
work of IACs.

* Analysis of statistical data, coupled with descriptive information about
organizational structures and operating procedures, should stimulate
identification and adaptation of the best practices and experimentation with
new approaches.

»  Accurate information on workloads, resources, structures, and performance
should assist in the development or refinement of appropriate standards of
performance and, ultimately, should lead to improved performance and
greater accountability.

Although it would be desirable to include all IACsin a national statistical
datacollection effort, it ismorefeasible to start with asubset. By beginning this
effort with amanageable number of courts—say, between eight and sixteen—it
should be possible to work through most of the methodological issues
encountered without spreading resources too thinly.

In considering the types of information needed, care should be taken in the
devel opment of accurate descriptions of the organi zational structures, allocation
of resources, and operating practices and procedures of the courts. Without such
descriptions, statistical data haslittle use. The descriptive information enables
observers to understand how a court actually works, gives meaning to the
statistical information, enables comparisons to be made across courts, and
provides baseline information essential for measuring the impact of the
introduction of new policies.

Care must be taken, too, in the development and presentation of statistical
data, particularly with respect to performance measures. Because of the
significant differences among IACs in case volume, resources, caseload
composition, definitions of terms, operating procedures, and other factors, it will
be necessary to devise methods for collecting relevant data, organizing it to
enable relevant comparisons to be made, and presenting it using a variety of
performance indicators.

Grant funding would undoubtedly be helpful (and may be essential) to get a
multi-court IAC data collection and analysis effort started. In the long term,
however, thisinitiative should be supported by state judicial systems and state
legislatures. The courts themselves, the judicial systems of which they are
integral parts, and the public will bethe beneficiaries of greater knowledge about
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the performance of these institutions.

B. Demonstration Projects

Demonstration projects can provide an opportunity to assess the viability of
combining new technology with other programmatic innovations to achieve
ambitious appellate caseflow improvement goals. For example, it should be
possible to design and evaluate demonstration proj ects that incorporate most or
all of the following components in a system for handling major segments of an
IAC’s caseload:

e establishment of clear goals for appellate case processing, including time
standardsfor overall case processing timeand for case processingtimeinthe
major stages of the appellate process (record preparation, briefing, and
appellate court decision-making);

e useof computer-aided transcription or other transcript-preparation methods
to consistently enable preparation of transcripts within a seven-day period
following completion of thetrial;

» provision for the filing of anotice of appeal (with acopy to the IAC) within
fourteen days after the conclusion of the trial; for any outstanding issues
relating to the appeal (e.g., digibility for appointed counsel, waiver of fees,
agreement on contents of the record) to be resolved within ten days
thereafter; and for adocketing statement with key items of informati on about
the parties and the issues on appeal to be filed within twenty-one days after
the notice of appeal isfiled;

» filing of the clerk’ srecord and thetrial transcript within thirty days after the
notice appeal isfiled, using electronic transmission if possible;

» issuance of abriefing schedule and tentative argument/submission date by
the appellate court on or (if the information in the docketing statement
permits) prior to the date the clerk’ srecord and the trial transcript arefiled;

» useof computer-based management information reports to enable appellate
courts to monitor for compliance—on the part of court reporters, trial court
clerks, and appellate attorneys—with the time requirements established for
the demonstration projects;

» establishment by the IAC of internal mechanisms and procedures to help
ensure the prompt completion of al stages of the process, specificaly
including designation of a judge and/or senior staff person to actively
monitor compliance with time requirements in the record preparation and
briefing stages; and commitment by the chief judge to actively monitor
compliance by the judges with time standards for the compl etion of work on
cases assigned for decision; and

» reports made periodically by the court, to the state administrative office of
the courts and to the bar and other interested groups, on the court’s
performance in relation to the goals set for the project.

The evaluation component of such ademonstration project will becritically
important. Evaluation should hel pthe program’ sleadersand thefunding sources
know the extent to which the project is effective (in particular, whether it ismore
effectivethan alternative approaches, including prior practices) and learn why it
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works or fails to meet expectations. Developing and evaluating demonstration
projectsis a natural complement to a comprehensive research strategy and will
also hel p strengthen national -level and state-level education and training efforts.

C. Education and Training

Despitethe clear need for more effective case processing in appel late courts,
few vehicles exist to educate appellate judges, staff (especially appellate court
clerksand central staff attorneys), bar members, and other stakehol dersabout the
concepts and techniques of sound appellate caseflow management.

One promising approach, used successfully to introduce innovations such as
intermediate sanctions and drug courts at thelocal level, isto design educational
programsfor “teams’ of policymakersand practitioners, whosecollaborationand
commitment will be essential for a significant case processing improvement
effort to succeed. For a workshop on appellate caseflow management
improvement, logical membersof ajurisdictional teamwouldincludeat least the
chief judge, the clerk of court, and the chief staff attorney. Depending on the
circumstances in the jurisdiction, other potential members of the team could
includethe appellate court’ s chief information officer or other senior member of
the administrative staff of the court, chiefs of the appellate litigation sections of
major institutional litigants (e.g., attorney general’ s office, prosecutor’ s office,
and public defender’s office), a bar association leader knowledgeable about
appellate practice, the chief judge (and/or clerk, court administrator, or chief
court reporter) of a magjor urban trial court that is the source of a significant
percentage of the appellate court’ s caseload, and a legidlative leader.

Workshops for jurisdictional teams are probably best conducted at the
national or regional level. Such a workshop can be a vehicle for presenting
information and ideas about appellate caseflow management and, most
importantly, for members of the participating teams to set goals and begin
development of a plan for significant improvements in case processing. At a
minimum, the workshop should provide opportunity for the key stakeholdersto
take ahard look at the situation in their own jurisdiction, exchange information
and ideas about perceived problems, and gain a better understanding of the
concerns of otherswhoseinvolvement will be essential for progressto be made.
In addition to workshops for teams, it will be helpful to have programs for
individual judges, clerks, and staff attorneys, presented at the state or individual
court level aswell as at the national level.

D. Integrating Caseflow Management into the Appellate Process

The concept of caseflow management is simply not widely understood or
appliedin appellate courts. Indeed, one observer, commenting on an earlier draft
of thismanuscript, suggested that the authors should not assume that the culture
of courtsin general—and appellate courtsin particular—acceptstimelinessas a
overarching value.

Timeliness need not be regarded as an “overarching” value, but it is
unquestionably an important value in American jurisprudence and in public
attitudestoward courts. Timely resolution of disputesiswidely recognized asan
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essential characteristic of awell-functioning justice system. Recognizing that
timeliness affectsthe quality of justice, virtually every state has adopted statutes
and court rulesdesigned to produce expeditious caseresol utions. Inevery survey
of public attitudes toward courts and the justice system, delay (along with the
expense of litigation) emerges as amajor complaint of citizens.

If timeliness is an important value, and if there is good evidence that
expeditious appellate case process is achievable,* then what must be done to
address the chronic problems of delay that plague most intermediate appellate
courts? Like Rosenberg more than three decades ago, we reject the “one-
injection miracle cure” approach and recognize that progress is most likely to
come from marshaling relief measuresin groups.®®

The preceding section has outlined three complementary
approaches—collection and dissemination of comparative data on court
performance, implementation and evaluation of demonstration projects, and a
sustained focus on education for key stakeholders—that should help catalyze
improvements. Additionally, abroad range of strategies and techniques—many
of them described in Parts 111 and IV and in the Appendices to this report—can
be employed to address issues of backlog and delay. For rea progress to be
made, however, justice system leaders—most importantly (but not exclusively),
the chief judges of the intermediate appellate courts—must acknowledge
timeliness as an important value and recognize the necessity of integrating
caseflow management principles and techniques into the appellate process.

Integrating caseflow management into the appellate process should be
possible without infringing upon other important values of a well-functioning
intermediate appellate court. These other values include:

e impartiality in decision-making;

» the capacity for judgesto read and think individually about cases that come
before them,;

collegiality in decisionmaking and opinions;

reasoned decisions;

uniformity and consistency in decisions; and

working conditions that attract lawyers of high quality to the appellate
courts, keep them on the bench, and foster their concern for individual
litigants and for the integrity of the appellate process.

In an environment that requires group decision-making processes and
includes strong-minded individuals, disagreements over the relevance of
conflicting precedents, the appropriate application of law to the facts of
particular cases, and a host of other issues are inevitable. In some cases,
substantial amounts of time may be required to reach decisions or resolve
differences over the wording of an opinion. A sound approach to caseflow

94. A few intermediate appellate courts—notably the Minnesota Court of Appeal and the
three divisions of the Tennessee Court of Appeas—clearly handle their casdoads very
expeditiously. See HANSON, supra note 7, at 12-18; see also Beasley et al., supra note 85, at 14
thl.1.

95. Cf. Rosenberg, supra note 53, at 55.
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management will acknowledgetheinevitability of somedisagreementswithinthe
court and the need for time to resolve some differences prior to the issuance of
an opinion. However, it will also recognize that a high proportion of cases
involve no sharp disagreements, which should permit the issuance of an opinion
in a relatively short period of time. Similarly, a sound approach to caseflow
management will recognize that some cases should be allowed extratimefor the
filing of the record or the preparation of briefs, but will also recognize that in a
high proportion of cases it is feasible to complete these stages quite
expeditiously. Perhaps most importantly, a sound approach to caseflow
management will recognize that, in addition to the parties’ interests, thereis a
strong public interest in minimizing delays and that the appellate court must
exercise responsibility for the expeditious operation of the process, beginning at
the time a notice of appeal isfiled.

Timeliness in the resolution of appeals and the integration of caseflow
management into the appellate process are fundamentally leadership issues.
They are issues with respect to which sustained attention from persons in
positions of leadership over a period of years will be important. Given the
rapidity of leadership changes in IACs (with the chief judge position often
rotating on ayearly basis), it seems desirable to develop aleadership group or
cadre committed to expeditious appel late case processing. Withineach court, the
cadre would logically include other judges (especially those likely to become
future chief judges), the clerk and chief deputy clerks, and the chief staff
attorney. Externaly, the leadership group could include the heads of the
appellate sections of major institutional litigants, bar leaders who specialize in
appellate litigation, legidative leaders, and—perhaps most importantly—the
chief justice of the state’s court of last resort and the state court administrator.

In some states, statutes, court rules, established case law, and long-
established practices may have to be changed in order to achieve effective
caseflow management. However, archaic statutes, rules, precedents, and
practices can be changed when they clearly lead to undesirable results. If court
and bar leaders are truly committed to timeliness as an important value in the
judicial process, they will find ways to achieve the changes and integrate
caseflow management into appellate court operations.

While opportunities for improvement in the operation of intermediate
appellate courts abound, thereisal so some cause for optimism. SomelACshave
organized and mobilized themsel vesto integrate casefl ow management concepts
and techniques into their cultures. They have communicated their goals and
expectationsto the bar and to thetrial courts, and they have model ed expeditious
case processing by rendering their own decisions in atimely manner. Perhaps
most importantly, they have taken responsibility for the entire appel late process,
from the filing of a notice of appeal to the issuance of a decision in the case.
Although much more remains to be learned and done, there is a good base of
knowledge and experience on which to build.



2002] MANAGING CASEFLOW 521
Table 1. Descriptive Information for the Six Courts
Maryland New Mexico Ohio 8th District Ohio 10th District Washington | Washington |1
Geographic Statewide Statewide Regional (single Mixed (statewide for some Regiona (3 judicial districts, Regional
Scope of county judicial administrative |law matters, 6 counties) (13 counties)
Jurisdiction district) single county for others)
Number of 13 10 12 8 10 7
Judges
Size of 3 3 3 3 3 3
Panels
Governor Partisan Non-partisan Non-partisan election Non-partisan election Non-partisan election
Method of appoints; election; non- election
Selection retention election partisan
retention
Selection Circuit & Statewide Statewide Statewide Digtrict District
Area Statewide
Term 10 8 6 6 6 6
(Years)
Term of Indefinite 2 Varies (usualy 1 Varies (usualy 1 year) 2 2
Chief Judge year)
(Years)
Use of Senior No, but retired No No No No No
Judges judges are used
Number of
Non-Judge None None None 3 appellate magistrates 4 commissioners 2 commissioners
Judicial
Officers
Number of
Law Clerks 2 1 2 2 2 2
per Judge
Number of
Staff 9 15 6 7 7 3

Attorneys
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Table2. AppealsFiledin 1999 in Relation to Judges and Other Judicial Resour ces

Maryland New Mexico Ohio 8th District Ohio 10th District Washington Washington
Division | Division Il

Filings 1962 948 1833 1500 1879 1229
Number of Judges 13 10 12 8 10 7
Filings Per Judge 151 95 153 188 188 176
Number of Law 26 10 24 16 20 14
Clerksfor Individual
Judges
Filings Per Law 75 95 76 9 94 88
Clerk
Number of Staff 8 15 6 7 7 2
Attorneys
Filings Per Staff 245 63 306 214 268 615
Attorney
Filings Per 50 47 51 63 63 59
Combined Judge and
Law Clerk Resource
Filings Per 1962/47= 948/35= 1833/42= 1500/34* = 1879/41**= 1229/25*** =
Composite Judicial
Resources (i.e., per a2 27 14 14 46 49
combined total of
judges, other judicial
officers, law clerks,
and staff attorneys

* Includes three appellate magistrates.

** Includes four commissioners.
***|ncludes two commissioners.
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Table 3-A. Filingsand Dispositionsfor the Six Courts, 1998
Maryland New Mexico Ohio 8th Ohio 10th Washington Washington
District District Division | Division Il
Civil Filings 1186 533 1435 1307 740 479
Civil Dispositions 1175 413 1237 1279 717 480
Criminal Filings 765 424 709 345 821 597
Criminal Dispositions 804 371 663 364 861 499
Total Filings 1951 957 2144 1652 1561 1076
Total Dispositions 1979 784 1900 1643 1578 979
Table 3-B. Filingsand Dispositionsfor the Six Courts, 1999
Maryland New Mexico Ohio 8th Ohio 10th Washington Washington
District District Division | Division Il
Civil Filings 1219 573 1265 1145 684 414
Civil Dispositions 1167 390 1217 1294 769 470
Criminal Filings 743 375 568 355 742 516
Criminal Dispositions 661 370 644 328 839 596
Total Filings 1962 948 1833 1500 1426 930
Total Dispositions 1828 760 1861 1622 1608 1066
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Table4-A. Timefrom Filing to Disposition in the Six Courts, 1999
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Maryland New Mexico Ohio 8th Ohio 10th Washington Division | | Washington Division |1
District District
Average time, 322 days Reg. Cal.: Reg. Cal.: 536 days 568 days
fromfiling to 428 days 479 days
resolution—all Summ. Cal.: Summ. Cal.:
cases 160 days 237 days
Daystoresolve | Civil: Civil: Civil:
75th percentile | 336 days 592 days 605 days
case Criminal: 344 Criminal : Criminal:
days 797 days 805 days
Daystoresolve | Civil: Civil: Civil:
95th percentile | 425 days 615 days 652 days
case Criminal: Criminal: Criminal:
443 days 1054 days 955 days
Percentage of 1st Q: 44.7% 1st Q: 35.4%
cases pending 2nd Q: 50.4% 2nd Q: 33.7%
longer than 210 3rd Q: 50.4% 3rd Q: 32.3%
days from 4th Q: 47.9% 4th Q: 30.0%
filing*

*A special 180-day guideline appliesto original actions. These data include cases beyond that guideline.

Note: Where no information is shown, it was not possible to obtain data from the courts’ reports.
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Table4-B. Timefrom Filing to Disposition (in Days) in the Six Courts, 1998
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Maryland New Mexico Ohio 8th District Ohio 10th District Washington Division | Washington Division |1
75% decided: Averagetime (in Averagetime (in Percentage of cases pending 75% decided: 75% decided:
Civil-392 days): days): past 210-day guideline:* Civil-644 Civil-687
Criminal-355 Regular-470 Regular-396 1stQ-32.5% 2ndQ-36.7% Criminal-644 Criminal-690
Summary-153 Summary-219 3rdQ-32.3% 95% decided: 95% decided:
95% decided: Non-merits cases: 4thQ-33.6% Civil-865 Civil-988
Civil-553 Regular-92 Criminal-1152 Criminal-1082
Criminal-507 Summary-54 Average time: Average time:
Civil-554 Civil-587

*A special 180-day guideline appliesto original actions. These data include cases beyond that guideline.

Table4-C. Timefrom Filing to Disposition (in Days) in the Six Courts, 1999

Maryland New Mexico Ohio 8th District Ohio 10th District Washington Division | Washington Division |1
75% decided: Averagetime (in Averagetime (in Percentage of cases pending 75% decided: 75% decided:
Civil-336 days): days): past 210-day guideline*: Civil-592 Civil-605
Criminal-344 Regular-428 Regular-479 1stQ-35.4% 2ndQ-33.7% Criminal-797 Criminal-805
Summary-160 Summary-237 3rdQ-32.3% 95% decided: 95% decided:
95% decided: Non-merits cases. 4thQ-30% Civil-615 Civil-652
Civil-425 Regular-114 Criminal-1054 Criminal-955
Criminal-443 Summary-52 Averagetime: Averagetime:
Civil-521 Civil-521
Criminal-546 Criminal-601

*A special 180-day guideline appliesto original actions. These data include cases beyond that guideline.
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Table5. Average Time (in Days) in Stagesfor Appeals, 1999

INDIANA LAW REVIEW

[Val.

35:467

Notice to Record Record to Brief Brief Filed to Argument Argument or
Filed Filed or Submission to Decision
Submission

Maryland Civil 189 96 53 65

Maryland Criminal 71 114 40 85

New Mexico Summary 94t 54 14

New Mexico Regular 142 113 82 124

Ohio Eighth District 49 145 216 35
Washington Division | 128 172 2461

Washington Division Il 111 328 262%

TThisfigureisthetotal in days from notice of appeal until calendaring and the next figureis the total in days from calendaring until submission.
Briefsare not filed in summary casesin New Mexico.

FThese figures are the totals in days from the completion of briefing until decision.
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Appendix A
Note on the Impact of Technology on
Appédlate Caseflow Management

RoGER A. HANSON"

Appellate court performance can be enhanced through the use of existing
and future technological possibilities. Introduction of automated processing is
away for courts to improve their record-keeping and related functions and to
increase their efficiency. Both record-keeping and efficiency are central to case
management, which in turn underliesthe resol ution of casesin atimely manner.
For state intermediate appellate courts, in general, and the courts under study, in
particular, improvements in both of these areas are warranted.

At the general level, intermediate appellate courts have experienced
substantial technological innovations. During the 1980s, many, if not most,
courts saw the implementation of first (or subsequent) generation online
docketing systems. These systems either replaced strictly manual systemswith
ledgersand paper and pen entries, word processing systemslimited to generating
noticesand orders, or mainframe systemsthat were part of larger county or state-
wide proprietary arrangements with fixed report production generation
capabilities. These were often designed to meet the record-keeping needs of
executive agencies who controlled the configuration of software design.

For the courts under study, the ability to generate management
informationrelated to timelinesswas constrained. All of the courtshad difficulty
in providing information on the timeliness of civil and criminal appealsat basic
steps in the appellate process for cases on either aregular calendar or a specia
expedited calendar. The information generated and used in this report was
delivered at some cost and energy to the courts involved. Data were not a
product of point-and-click movements. Thus, the project appreciates the
generous efforts that the courts made to respond to our requests. Nevertheless,
the information obtained was not as complete as it should have been, and the
inability of most courts to generate adequate information greatly restrains the
opportunity to compare time frames among the courts.

In this Appendix, we examine how improvements in technology might
substantially increase what state intermediate appellate courts know about their
degree of expedition as well as enable them to see how they stand in relation to
others. Three areas of technology are the focus of attention. These are
automated management i nformation systems, i ssuetracking, and electronicfiling.
For each area, suggestions are made on how courts can benefit from these
technological applications, what questions they need to ask in considering their
usage, and what guidelines they might follow in sorting out possible

* B.A., ConcordiaCollege; Ph.D., University of Minnesota. This Appendix was prepared
for the project by Dr. Hanson under a subcontract between the Justice Management Institute (JM1)
and the National Center for State Courts, and subsequently under an agreement between JMI and
Dr. Hanson.
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configurations of technology. Thediscussionisaimed at providing courts with
a framework to use in assessing the desirability of possible technological
applications.

1. Management Information Systems—The basic technological
application that appellate courts need to consider involvesthe devel opment of a
method for obtaining information on how timely they are in discharging their
decision-making obligations, ranging from ruling on procedural motions to
rendering opinions after oral argument. The following five recommendations or
guidelinesareintended to provide appellate court judges and administratorswith
some basic premisesthat will affect their effortsto design adequate systems and
to work with management information speciaists to make either local area
networks (LAN) or wide-area networks (WAN) flexible and practica
management information systems.

Guideline Number One: A management information systemis different
from an automated docketing system.

Many appellate courts have automated docketing systems, but this
information is stored primarily for the purpose of tracking eventsin the life of a
case (e.g., filing datesfor critical events, the outcome of rulings on motions and
the final resolution of an appeal, and the pending status of cases) for record-
keeping purposes. The functional difference between an automated docketing
system and amanagement information system isthat record-keeping systems do
not support a platform for analysis of case processing. In some mainframe
environments, the preparation of management reports is contingent on a
management information specialist writing code to extract appropriate cases.
Thetime and resource requirements needed to write appropriate code to perform
statistical calculations cannot be considered trivial, and, logically, it becomes a
greater burden as the bench becomes more sophisticated and asks for more
advanced, exploratory, and explanatory management reports.

Consequently, the appellate court |eadership needs to recognize that the
daily operation of amanagement information systemisafunction that should be
kept separately from the tasks of system administration and maintenance (e.g.,
gateways, routers, and protocols). Inall likelihood, the platform required for a
management information system will entail a viable, stand-alone end-user
environment (i.e., LAN or WAN based personal computer (PC) environment) to
support the periodic analysis of all available caseload information. Once the
court recognizes the distinction between the two functions (and that as the
functions are discrete, so too should be the platforms that support the tasks), it
will be easier to envision how to proceed to produce the type of information and
reports the court deems worthwhile.

Guideline Number Two: There are a wide range of hardware and
software configurations that can support a management information system
platform.

Initssimplest form, the system might entail oneindividual workingwith
one PC using any number of available off-the-shelf statistical software packages,
aswell asany available proprietary software. Oftenthe matrix of data(or, where
courts are using relational databases, the tables of data and relations) that is, in
fact, the court’s “information” can be imported (if not already in a PC
environment) into a PC that uses any number of software packages. Thistype of
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management information system haslimitationssuch asrestri cted read-and-write
accessibility and difficulty supporting any number of concurrent users.

A more accessible system configuration would support multiple users
whether or not ajudge, administrator, law clerk, secretary, senior staff attorney,
clerk, and deputy clerk of court each had his or her own personal computer as
part of a LAN (or WAN). The implication of the wide range of available
configurations is that the type of output the judges and administrators wish to
generate should drive the process of system design and configuration, not vice
versa.

Guide Number Three: Some of the simpler types of management
information systems can take advantage of hardware already in place and
mini mi ze the resour ces expended to implement a workabl e information system.

Some very sophisticated PC software that can handle significant size
databases (e.g., twenty, thirty, or forty megabytes) while executing advanced
statistical techniquesand procedures can be obtained at reasonable costs. Hence,
the financial, personnel, and time resources a court must expend need not be
viewed as necessarily prohibitive.

Guideline Number Four: The utility of any information system is
contingent upon the individuals who use the system and the purposes for which
it was created.

Judges, managers, and court staff need to communicate their respective
guestions and concerns to each other. Management information needs to be
demystified. It is not the by-product of some elaborate configuration of
technology that can solve problems confronting the court. A management
information system is defined by its end users, their ability to manipulate the
application and utilities avail abl e to them, and the benefit derived by those users
from the information they extract to understand the operations of the court.
Some management information specialists might focus on hardware, but it is
necessary to devote an equal amount of resources to cultivating end user
expertise.

Guideline Number Five: Theutility of management infor mation systems
correlates directly to the ability of each end user to apply the information
received.

Each end user will define a“useful” information system differently; all
information systemswill evolve and progress over time and different parts of the
courts will variously converge and divergein their interests and needs. Indeed,
the information required by the judges will not always be the same as the
management information requirements of the court administrative office in
monitoring case processing or asthe clerk’ s office in producing case processing
notices, letters, and reports. For this reason, it is preferable for systems to
possess a great deal of flexibility and have the capacity to change and adapt.
Judges and court managers should be particularly leery of any docketing or
information software (whether proprietary or from a commercia vendor) that
promises to serve as a once and future panacea. Rather, it is important to
understand that all management information systems will need to undergo
periodic restructuring to remain current and to support the evolving legal and
court environment, as well as the changing needs of the end user.
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Theseguidelinesshould permit administratorsand judgesto haveamore
focused dial ogue concerning management information systems. Judgeswill learn
that the court can be responsiveto their needs, and they should be ableto suggest
arange of alternative computer and software configurationsand aseriesof viable
options as opposed to forced choices.

2. Issue Tracking—A second type of technological application
particularly relevant to appellate courtsisthe use of automation to support issue
tracking. This use of technology is not new, but it merits attention because,
although it has proven highly successful in some instances, it has not been
adopted on awidespread basis. Essentialy, if acourt has an on-line docketing
system, acquisition of additional softwarewill allow datarelating to procedural
events and dates to be combined with new data on issues and, thereby, permit
identification of similar cases. The necessary softwareisavailable for purchase
or can be devel oped in aproprietary form by acourt.! Dataon issuesrequirethe
development of a dictionary of issues, statutory provisions, and case law.
Pending cases then are examined for the purpose of issue and statutory
classification to seeif thereisagroup of similar pending cases that might be put
on the same calendar for a single panel’s consideration.

The clustering of cases permits the resol ution of an issue by alead case,
whose opinion is applicabl e to the remaining cases, so that the remaining cases
are decided in amore summary fashion. Where theissuesin casesareidentical,
greater efficiency and improved quality are realized because judges can read the
same statutesand caselaw for many casesand spend moretimeon lead opinions.
Where the issues resemble one another, background work is pertinent to all the
cases and the panel is likely to gain greater familiarity within the area of law
represented by the issues.

A court that devel oped itsown issue tracking system in conjunction with
its development of an on-line docketing system is Division One of the Arizona
Court of Appealsin Phoenix. Before the additional software was put into place,
the court used a software package to search for cases with common issues. As
aresult, it can assess the advantages and disadvantages of relying on software
that is readily available compared to developing proprietary software.

Issuetracking operatesin Division One with the chief civil and criminal
staff attorneys categorizing individual cases based on issues listed in the
docketing statement and entering the issue-related information into a database
according to codes the staff attorneys have established. Once a case has been
perfected, the information obtained from the on-line docketing system is added
and the issues stated in the briefs are reviewed to check issue consistency. The
staff attorneys use information from the database in assigning cases, on a
weighted basis according to issue difficulty, to other staff attorneyswho prepare
prehearing memoranda for the panels of judges.

1. Available software packagesarelikely to cost afew hundred dollarsand can beinstalled
on aPC. Datafrom the docketing system can be imported into the PC and merged with the data
to be entered on the issues.
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Concerningissuetracking, thechief staff attorney informsthecourt clerk
of issue similarities prior to the calendaring of cases. Asaresult, theclerk might
assign six to nine additional cases dealing with the same issue (e.g., premises
liability relating to swimming pools, restitution, or revocation of driver's
licenses) with a resulting increase in the total number of cases decided each
month, without requiring additional work by thejudges. The productivity gains
from additional cases being assigned to panelsin Division One proved sufficient
to reduce a substantial criminal case backlog, despite a considerable increasing
trend in the number of appeals filed with the court.

For other courts, the desirability of an issue tracking system hinges on
the answersto several questions. Are there a substantial number of single-issue
cases? Arethey likely to involve the same or similar issue in many instances?
Does the court believe that it decides cases on the basis of issues even through
the factual circumstances might be different? If all the answersare affirmative,
then an issue-tracking program warrants further investigation.

3. Electronic Filing.—A third area of technological innovation that
promises to improve the efficiency of the appellate process is the use of
electronic communication among parties, their attorneys, and a court. The
possible forms or documents to be sent to a court include pleadings, motions,
transcripts, and briefs. The use of Internet technology and appropriate software
make it possible for documentsto be prepared on an attorney’ s PC, and the data
from those documents to be transmitted, received, and stored by a court in
exactly the same format. Because the documents are being communicated
electronically instead of in the paper format, the innovation is called “e-filing.”

Threekinds of cost and time savingsin communicationsto attorneysare
apparent and need only be summarized. First, documentscan be sent without the
expense of either hand delivery or messenger services. Furthermore, thereisno
printing cost, photocopying cost, and no use of envelopes, postage, or
communication management. Electronic communication is virtualy
communication cost-free to attorneys.

Second, electronic communication is compatible with how attorneys
prepare documents. Most attorneys no longer dictate or compose in long hand.
Because attorneys are accustomed to PCsand | aptops, they do not need to master
new technology to avail themselves of e-filing. Hence, their learning how to
communicate electronically is virtually cost-free. Third, the instantaneous
transmission now available avoids the inevitable and frequent inconveniences
associ ated with ather methods of communication. Even the speediest messenger
might have to wait in line or incur transportation problems. Thus, the risks of
late delivery areminimized and the anxi ety costs of possible missed deadlinesare
almost zero with electronic filing.

Y et, despitethese obviousgainsinefficiency, theapplication of electronic
filing has been limited, particularly to federal trial and bankruptcy courts, with
someapplicationin sel ected statetria courtsand with minimal experienceinstate
appellatecourts. TheArizonaCourt of Appeals, Division Two, in Tucson, andthe
North CarolinaSupreme Court aretwo exceptions. Based on thisexperience, the
focushereison questionsthat state appellate courtsare likely to have when they
consider the advantages and disadvantages of integrating electronic filing into
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their existing case management systems. A court without a case management
information systemis not a promising candidate for electronicfiling becausethe
advantages to a court of accessing documents stored electronically will be lost
with a manual information systemor a strictly on-line docketing system.?

Itisalsoimportant to focus more narrowly on the questionsacourt needs
to ask concerning the gainsthat it might receive from an el ectronic filing system,
what it must do to secure those gains, and what costs it is likely to incur that
might offset gains in productivity or efficiency. Looking at e-filing from an
intermediate appellate court’s perspective, there are six key questions
surrounding the benefits of e-filing.

As more knowledge is gained through technological improvements and
more experienceis gained from more pil ot programs, the questionswill change.
The questions are not necessarily listed below in order of importance, but they
begin with those likely to be raised in a court possessing minimal working
knowledgeof electronic filing and proceed to those that might be raised in courts
that already have some background information or contact with el ectronicfiling.

Thefirst question concernsthe possiblebenefitsto astate appel late court
from electronic filing. The list of positive incentives is somewhat theoretical
because of the limited applications to date. However, the leading benefits are
thought to include the following:

. Greater preservation of documents by avoidance of lost, damaged, or
stolen paper casefiles.

. Reduction in the storage costs of paper documents.

. Reduction in the time and personnel required to store and retrieve paper
documents.

. A search capacity, not available by reading paper documents, that
enables topics of specific interest to be located expeditiously in lengthy
documents.

. A greater opportunity for multiple people, such asjudges, managers, and

court staff, to access and read documents simultaneously than when
paper documents have to be shared.

2. See JAMESMCMILLAN, A GUIDE TO ELECTRONIC FILING (1999).
A modern case management system also is required. Case management systems
currently are responsible for tracking all cases, documents, filing fees, judge and jury

assignments. . . . In an electronic filing environment, the case management and
document management systems must be integrated. Data can be shared between these
systems without re-keying. . . .

The benefits of this integration include significantly faster and more accurate
access to case information. For example, while it will be possible to perform text
searches in the document management system to find papers, using this approach
exclusively could prove inefficient because the same data formatted for document
retrieval may exist in many other pleadings. . . .
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. Tighter integration of legal documents, key procedural events, and dates
than when papers are in case files and separated from either amanual or
an on-line docketing system.

To realize these promising gains in efficiency, the second question
concerns the form in which the court uses the documents it has received
electronically. Doesa court need to use documents only in an electronic format
to gain the benefits of e-filing? What if copies are made? Who pays for them?
Does the photocopying of multiple copies eliminate savings in storage costs?
Basically, this question focuses on whether a court under an electronic filing
system might end up paying the costs of reproduction that attorneys previously
bore. To avoid this situation, does el ectronic filing appear to require that either
judges, court employees, or both restrict their review of documents to the
electronic form?

It is unlikely that e-filing will make a court a “paperless’ institution.
However, the extent to which the benefits of e-filing are secured hinges on the
extent to which judges and court staff are willing to read and use documentsin
electronic format (i.e., on a computer screen).

This question is likely to remain salient until the emergence of a new
generation of appellate judges who are more accustomed to reviewing and
analyzing documents el ectronically. Hence, aconsiderableamount of education
on the value and ease of viewing documents electronically, aimed at judges,
would seem necessary to e-filing's success.

A third question: how does e-filing work? Isit like e-mail? E-filingis
not e-mail with an attachment, but the process can be viewed as follows. An
attorney decides to file a document and preparesit on aPC. Then the attorney
connectsto acourt’s (or private company’s) Internet page and clickson alink to
enter an e-filing system. The attorney provides a username and password
assigned by the court, which accepts them as a signed signature. The attorney
respondsin amenu format to a series of queries posed by acourt’s (or vendor’s)
software: What isthe type of document, case file and name, the party filing the
document, and the document itself? Once the filing is completed, the court’s
computer responds with an electronic document receipt and serves other
attorneys based on a pre-established list of attorneys capable of sending and
receiving messages electronically. Additionally, appropriate docket entries are
made and the document becomes part of a case management system strictly for
access by the judges, managers, and court staff.

A fourth question concerns hardware and software requirementsfor the
transmission of documents from the outside to the court. The federal court
experience is considerable. Basically, attorneys practicing in federal courts
where e-filing already exists must have Internet access and Web browser
software so that they can access a court’ s software. Currently, an attorney will
also haveto have a Portable Document Format (PDF) writer and reader to upload
and retrieve electronic filings. For acourt, two servers are needed. One server
handles access from attorneys and the other handles a court’s access to
documents received and a court case management system.

In the federal court context, an attorney would prepare a document on a
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PC with aword processor of choice. The document would be saved and then
printed using Adobe’ s PDF Writer. Using a Web browser, the attorney would
then connect to a court’s home page and file the motion. The attached PDF
document (PDFisaproprietary standard for Adobe, Inc. that enablesadocument
to be displayed exactly asit was prepared) would then be forwarded to acourt’s
Website and stored in its database.

The federal court hardware and software configuration might be
considerably different from possibilities in state appellate courts because the
federa initiativeisbeing guided by the Administrative Office of the U.S. Courts,
which isdeveloping ajoint integrated next-generation management information
system with electronic filing. This comprehensive system connects attorneys
through the Internet to an e-filing system. Those documents are connected
through an in-house-designed web server to an in-house-designed case
management and document management system.

State courts might not have the resources required to develop and
maintain all of the necessary hardware and software capabilities. However, a
variety of private companies have the necessary hardware and software, as well
as expertise, to link attorney-based communications to a court. What a state
appellate court must decide is what components the court can “outsource’ to
private companies. |f acourt decided that aprivate company should providethe
transmission both between filers and the court, attorneys would log on to a
private company’ swebsite and follow procedures (menu choices) in stating what
wasbeing filed. Documentswould be filed with the court el ectronically because
the company had set up a separate connection between its system and the court’s
web or e-mail server. However, whether the court providesits own e-mail filing
system or dependson an e-mail provider (vendor), the court still needsto connect
the electronic documents to its case management and document management
systems. Otherwise, the court will realize few efficiency gains. It will also be
important that the filings are retained in the court’s, rather than the vendor’s,
archive.

This description suggests that the tools of electronic communication are
neither available to everyone nor free. Investments by attorneysin paying fees
to a vendor and by a court in connecting its case management system to
electronic document systems are required, with the expectation that not every
party or attorney will file electronically. Thus, courts need to be prepared to
continue to have paper submissions, and for the foreseeable future, endure the
costs of running parallel filing systems.

A fifth question addresses the kinds of documents an appellate court
especially benefits from receiving electronicaly. Having electronically-
transmitted transcripts can potentially be advantageous because of the reduction
in storage costs and because of the benefits of a search capacity in reviewing
lengthy documents. Yet, will judges be willing to review lengthy electronic
transcripts in complex civil and criminal cases? Perhaps their central staff
attorneysand law clerksmight, but will judicial acceptance of their new practice
reguire alengthy transition period? Moreover, thistopic of application suggests
that the benefits of conversion from paper to an electronic format are not simply
quick communication, but they also fall in the management and analysis of
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lengthy documents with benefits redounding to a court, attorneys, and court
reporters. The ability to store and communicate transcripts electronically
seemingly would beinthe self-interest of reportersboth in terms of management
ease and cost effectiveness. Moreover, this aspect of electronic documents
would appear to be viable without a court’ s involvement.

Sixth, what have been the experiences of state appellate courtsto date?
An effort in the Arizona Court of Appeals, Division Two, at Tucson, isamulti-
phased project that currently services the legal defenders office and soon will
includethe office of the attorney general in the submission of motionsand briefs,
with plans to expand similar electronic filing service to other litigants. An
ambitious phase to be implemented this year will alow the court’s mgjor trial
court (Pima County, Tucson) to submit the record on appeal electronically.

Concerning the first phase that enables the two institutional officesto
transmit documents, the court has set up the el ectronic filing systemwithinternal
funding. Attorneys in the two institutional offices connect with the court’s
website on the Internet and register, set up cases, and send documents that are
stored on the court’ s server. The attorneys are required to have a PC, access to
the Internet, and a Java-enabled browser. The court has an el ectronic document
management system in place that integrates el ectronic documents received with
its case management system. This system has been operational since 1998.

The planned phaseinvolving the appellate record is called the Blueback
Project because the Pima County Superior Court Clerk uses blue paper backing
to send the paper record to the court of appeals. The anticipated and forthcoming
change will allow the clerk to electronically transmit imaged paper records and
indices of the records to the appellate court.

Prior to transmission, the clerk will convert the imaged documents from
aproprietary IBM format to astandard T1F format, with some necessary software
work funded by the court. Once converted, the record and index of the record
will be incorporated into the court’s el ectronic document management system,
whichwill update the court’ s case management informati on systemand makethe
record in the case available to all court personnel in Division Two.

Members of the court and outside attorneys anticipate particular
consequences fromthe switch to el ectronically-stored documents. Many predict
that practice with the new system will be the key to reducing cost and storage
problems inherent in traditional paper systems. Law clerks, centra staff
attorneys, and justices believe that only through experience will they have a
realistic sense of the magnitude of these savings. For example, they think that
only by repeated attempts will they know how to gain the maximum value of a
search capacity in analyzing documents. Interestingly, outside attorneys have a
parallel outlook because they believe that paper copies will still be needed in
some instances. Given that the thrust of the new system is aimed at criminal
appeals, the views of criminal defense attorneys are pertinent. Those attorneys
see the continuing importance of paper to show clients in particular instances
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(e.g., in Anders® cases or habeas corpus petitions) copies with the court’ s hand-
stamped acceptanceto avert claimsof ineffective assistance of counsel. Whether
these and other possible concerns are on target will be tested in the near future.
Hence, it will benefit not only Division Two but other courts as well if an
evaluation isin place to capture the effects of the innovation.

The North Carolina Supreme Court began a parallel initiative in 1999
with the support of the State Justice Institute and a partnership with IBM.
Institutional law offices, private attorneys, and pro se litigants can transmit a
broad range of documentsto the court. Potential users need a PC, access to the
Internet, abrowser (the court recommends Microsoft Internet Explorer), and the
AdobeA crobat software, which convertsaword processi ng document or scanned
image into a single PDF file that can be accepted by the efiling system.
Electronically-generated documents such as motions, petitions for review, and
briefs are the customary documents transmitted, although paper documentssuch
as transcripts and exhibits can be transmitted if scanned into electronic form by
auser.

Userscontact aWeb page, established and currently maintained by IBM.
The users register on the Web page and establish usernames and passwords.
Actual use of the system is accomplished through alink on the Web pageto aset
of step-by-step instructions. Documents are transmitted from auser’ s PC to the
Web page and from there to a server maintained by the court. The data on the
form that a user has entered are then imported from the server into the court’s
case management system (via Visual FoxPro database management software).
As soon as the data have been transmitted, a screen comes up on the Web page
and informsauser that adocument has beenreceived. Thisscreen can be printed
out and serve as a receipt of timely filing. Additionally, an electronic mail
message is sent to the user verifying receipt of a document. Finaly, after
receiving a document, staff in the clerk’s office opens it and reviews it for
completeness and correctness. Any problems are communicated by the clerk’s
office to auser by telephone.

Because the project is in the early stages of development, its
consequences are not yet fully known. The institutional offices of criminal
appellate defense attorneys and the Attorney General’s Office are the primary
usersto date. Resourceslimit the potential for pro selitigantsto usethe system.
Pro se litigants who are indigent and/or incarcerated are not likely to use the
system. Thecourt seesthe potential benefitsin reduced storage spaceand related
costs. However, judges still rely on paper copies, although, in chambers, law
clerks use documentsin their el ectronic format because of the advantages of the
cut-and-paste option available to them in preparing memoranda on cases.
Obviously, continued implementation of the innovation is necessary for a
determination of the precise net gains to the court, the bar, and the litigants.

In sum, the experiences in Tucson and North Carolina demonstrate the

3. SeeAndersv. California, 386 U.S. 738 (1967) (requiring acourt to afford afull internal
review to any motion to withdraw from representing the indigent client based on asserted lack of
applicable issues by court-appointed counsel in acriminal case).
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technical feasibility of electronic filing in state appellate courts. Their
applications are sufficiently different in scope and court context to indicate that
electronic filing is a flexible application of technology. Documentation of the
consequences of these two innovative efforts should not only help each of the
two courtsrefinetheir systems but should also help clarify the possible net gains
that other courts might expect to receive.

4. Summary.—Technology is a tool to enhance efficiency in the
resol ution of appellate cases. Management information systems, issue tracking,
and electronicfiling arepertinent areas of application. Each offersadifferent set
of problems and prospects for success. Yet, beyond the possible gains in
efficiency, these technol ogies should be seen asan opportunity for courtsto take
stock of existing practices.

Because a unique contribution of technology is the capacity to process
large bodies of information in a large number of cases in a quick and
programmed manner, technological innovation promises to reduce inadvertent
delay caused by forgetfulness, omission, and oversight. Delay because cases
have fallen through the cracks is possible in every appellate court. Eveninthe
smallest courts, the current inventory and recent court decisions number in the
thousands and stretch the human capacity to record, store, manage, and resolve
cases quickly and accurately.

As aresult, every appellate court should look at its existing policies,
procedures, and practices in light of these technologies and ask how can it
improve its current system. Do we really know what our cases look like? To
what extent do we group cases by issues? If not, why not? Exactly what are the
characteristics that shape the timeliness of resolution? Do we have information
available that can answer that question? How many paper copies do we now
require? Are they all necessary? What can be done to reduce unnecessary
duplication? Undertaking such an assessment of existing system operationsis
likely to result in improving day-to-day practices and overall efficiency of the
appellate process even if, upon reflection, introduction of a particular
technological application is not deemed to be suitable.
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Appendix B
A Catalog of Appellate Caseflow
I mprovement Mechanisms

Following a previous revision of the American Bar Association’s
appellate time standardsin 1988,* a 1990 ABA -sponsored project report entitled
Delay on Appeal turned its attention toward prescribing change methodol ogy for
identifying specific causes and cures to meet the needs of individual appellate
courts? The project sponsored two workshops for judges and staffs of eight
different appellate courts (four courts attended each workshop) to spur the
establishment of backlog and delay reduction programs. Its report contains a
catalog of mechanisms used by different courts at that time, eschewing
evaluation of the effectiveness of any particul ar technique, but enunciating some
basic principles:

Delay reduction methods should assist the court in controlling the
caseflow from the time the appeal is initiated until it is concluded.
Unnecessarily intricate procedures need to be simplified so that thetime
and effort devoted to monitoring control pointsisminimized. The court
should assumeresponsibility for identifying casesthat do not requirefull
appellate treatment and process those cases differently. Likewise,
administrative and judicial functions need to be distinguished so that
judge time is properly apportioned to matters requiring judicial
discretion and expertise.®
The mechanismsand techniques discussed in Delay on Appeal cover the

gamut of appellate court innovati onsproposed and i mplemented during the 1970s
and 1980s:

. screening by use of information statements;
. differentiated procedures, such as:

— multiple-track programs,

— accel erated docketing, and

— motions on the merits;

scheduling orders;

trial court liaisons;

manuals and forms;

training programs;

appendices;

court reporting methods including:

— electronic sound recording,

— computer-assisted transcription, and

1. JupiciAL ADMIN. Div., AM. BAR ASS'N, STANDARDS RELATING TO APPELLATE DELAY
REDUCTION (1988).

2. See RITA M. NovAK & DOUGLAS K. SOMERLOT, DELAY ON APPEAL (1990).

3. 1d. a 93-94.
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— video recording;

transcript management through centralized control and

sanctions;

record limitations;

electronic filings;

attention to lawyer functions, including:

— for-cause extensions,

— prehearing conferences,

— selective briefing, abbreviated briefs or submissions,
and restricted numbers of briefs;

— law office case management,

— coordination with institutional lawyers;

changesin judicial functions, including:

— staff assistants,

— eliminating or restricting oral argument,

— expanded oral argument,

— improving argument calendars,

— memorandum decisions,

— monitoring opinion production,

— word processing and electronic mail;

structural adjustments, such as:

— adding judges,

— adding legal staff,

— creating intermediate appellate courts,

— modifying jurisdiction,

— unified review of criminal appeals,

— plea bargains on appeals, and

— disincentives to appeal.

A separate set of mechanismswas outlined for use in reducing backlog.
Many of the techniques listed were identical, but some additional ones were:

docket review;

temporary judges;

appellate magistrates or commissioners;

modifying assignment procedures,

creating special panels, and

expanding argument calendars and opinion-writing goals.

Many of theseideasfor improving appel late court casefl ow management
have been around for sometime. Almost every oneisbeing usedin one or more
of the six courtsstudied inthis project. Nevertheless, not enough istruly known
about just how effective many particular mechanisms have proven to be in
speeding the flow of cases, except for the specific findings on the processes
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employed by courts included in Martin and Prescott’s seven-court study* or
Chapper and Hanson’s four-court examination.® It is possible that the most
significant potential for delay reduction is offered by yet another set of
mechanisms: education of judges in case processing, combined with effortsto
absorb new judges into the court’ s case processing culture.

4. See JoHN A. MARTIN & ELIZABETH PRESCOTT, APPELLATE COURT DELAY (Michagl J.
Hudson ed., 1981).

5. See Joy A. CHAPPER & ROGER A. HANSON, NAT'L CTR. FOR STATE COURTS,
INTERMEDIATE COURTS: IMPROVING CASE PROCESSING (1990).
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Appendix C
Appellate Court Caseflow M anagement
Self-Assessment Questionnaire

The Self-Assessment Questionnaire contained in this Appendix is
designedtobeusedintwoways. asastand-aloneinstrument that enablesleaders
of an appellate court to undertake a swift assessment of the court’s caseflow
management system; and as an adjunct to an independently conducted study of
appellate case processing in ajurisdiction.

The Self-Assessment Questionnaire contains a total of sixty-six
guestions, each focused on actions or attitudes that reflect the court’s level of
performance in relation to one of the ten key elements of sound appellate
caseflow management discussed in Section B of Part 1V. Each questionisscaled,
allowingresponsesbetween 1 (low) and 5 (high) on the court’ sperformancewith
respect to the subject matter of the question. There are at least five questions
relating to each of the key elements.

Onceaguestionnaire hasbeen completed, it can be sel f-scored, using the
Questionnaire Scoring Sheet that follows question 66, and the results can easily
be graphed using the form that accompaniesthe scoring sheet. Asastand-alone
diagnostic instrument, the questionnaire can be useful in giving an individual
appellate judge or clerk agood overall sense of the strengths and weaknesses of
the court. However, the Self-Assessment Questionnaire can be even more
valuable in getting an accurate picture of strengths and weaknesses if a number
of different practitioners are involved in the process. Having a number of
different individual s participate in acourt’ s sel f-assessment process also makes
it possible to learn the extent to which the perceptions of different practitioners
diverge on particular topics. It can be very useful, for example, for judges,
clerk’s office staff, and appellate staff attorneys to compare the results of their
assessments, noting areas where there is consensus on problems that need to be
addressed and discussing the reasons why their responsesto some questions may
differ.

If an independent study of an appellate court is being conducted, it will
be useful to have judges and staff complete the questionnaire as part of the
preparation for asite visit by the study team. If study team members can review
the responses to the questionnaire prior to conducting on-site interviews, they
should be able to focus their interviews and other data collection efforts much
moreeffectively. Additionally, of course, theresults provideadatabasethat will
be helpful in the study team’s analysis of the situation in the jurisdiction with
respect to appellate caseflow management.

Finaly, even if no one in the appellate court completes the Self-
Assessment Questionnaire, it can still beavery useful tool for studying appel late
case processing in ajurisdiction. Members of a study team can use it to help
shape questions for on-site interviews and, in the analysis phase, to help assess
the court’ s performancein relation to key elements of sound appellate caseflow
management.
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Instructions: Score the court on each question. If you are uncertain, use your best
estimate. If you are assessing caseflow management in a division of the court, make
appropriate modifications in the wording of the questions. After completing this form,
transfer your scores to the scoring sheet. Then plot the results on the assessment graph.

1. The court has adopted time standards that establish expected outside time limits
on case-processing time from the filing of the notice of appeal to the disposition
of the appeal for major categories of cases.

1 2 3 4 5
No standards Informal guidelines exist Y es—written
or guidelines guidelines adopted
and published
2 All judges regularly receive management information reports that enable them

to know the number of pending casesin the court; the distribution of these cases
by age since argument or submission; and the status of each case.

1 2 3 4 5
No Some information Y es—all of this
information is regularly

provided (at least monthly)

3. When new appellate caseflow management programs or procedures are being
considered, the court’s leaders consult with leaders of the bar and of other
organizations that may be affected (e.g., prosecutor, public defender, and trial

courts).
1 2 3 4 5
No Sometimes Yes, asa
standard policy
4, The appellate court both takes responsibility for cases and counts every case as

pending from the date that the notice of appeal or similar initiating petition for
review isfirst filed.

1 2 3 4 5
No Some categories of cases Yes
5. The chief judge of the court has endorsed the court’s (or the ABA’s) case-

processing time standards.

1 2 3 4 5
No Quiet support Y es, publicly
within the court and emphatically
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6. Thereisacommonly shared commitment, on the part of thejudges, to the principle
that the court hasresponsibility for ensuring expeditious case processing.

1 2 3 4 5
No shared Some judges Virtually all
judges are committed are committed
commitment

7. M embersof thejudges’ support staffs(law clerks, judges’ secretaries, and central

staff counsel) are knowledgeable about caseflow management principles and
techniques, and use them in helping to manage caseloads and individual cases.

1 2 3 4 5
No Some Y es—virtually all
are knowledgeable

and use the principles

and techniques

8. The court regularly conducts training on caseflow management principles and
techniques for judges and staff.

1 2 3 4 5
No training Some training; Yes
conducted irregularly

9. The court has established, and uses, a system for evaluating the effectiveness of
judges in managing the cases for which they are assigned primary decisional
responsibility.

1 2 3 4 5
No Some criteria exist Yes
10. The court hasfew or no cases pending for more than the maximum length of time

established by its own case-processing time standards or, alternatively, the ABA
case-processing standards.

1 2 3 4 5
Don’t know Many cases are older  About 30% 10-15% are  No cases or
than the court’s are older over the afew are over
(or ABA’S) standards  the standards
11. There are published policies and procedures governing the caseflow process,

readily available to judges, the court’s staff, and bar members.

1 2 3 4 5

No Exist for some areas Y es, covering all major
caseflow issues/areas
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12. The chief judge plays a leading role in initiating caseflow management
improvements in the court.
1 2 3 4 5
No Sometimes Yes
13. The appellate court appoints counsel rapidly upon receipt of a notice of appeal
or other document indicating that a criminal defendant is indigent.
1 2 3 4 5
Rarely or never Sometimes Always
14. Electronic transmission of trial court records and of motions and briefs on the
appeal is used by the appellate court.
1 2 3 4 5
No For some purposes Yes
15. The appellate court exercises supervisory responsibility over preparation of the
record, rulespromptly onissuesinvolving designation of therecord, and requires
designations to be filed with the appellate court as well as with the trial court.
1 2 3 4 5
No Exercises some Yes
oversight
16. The appellate court has established a procedure for use in simple cases that
provides for accelerated filing of the record and similar procedures regarding
speedy briefing and decision in these cases.
1 2 3 4 5
No Has established Yes
limited special process
for some types of cases
17. The appellate court supervises transcript preparation, including establishing
rules, assuring expeditious payment to the transcript preparer, and requiring the
filing of an ordering statement in the appellate court.
1 2 3 4 5
No Uses some of Yes

these supervisory techniques
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18. Assess the difficulty an attorney has in obtaining a continuance of the due date
for filing the brief.

1 2 3 4 5
Easily obtainable upon Attorney must show Can be obtained only on
request or stipulation cause, but request is written motion showing

usually granted substantial cause
19. Judicial support staff or clerk’s office staff notify judges of casesthat have been

pending for long periods of time and cases in which there have been repeated
continuances.

1 2 3 4 5
No Some Yes
20. Judges attend national or in-state seminars on appellate caseflow management

and related topics.

1 2 3 4 5
No Some judges attend, Y es—all judges
no standard court policy are expected to attend

sessions periodically

21. Judges who do an effective job of managing those cases for which they are
responsible are publicly recognized for excellent performance.

1 2 3 4 5
No Sometimes Yes
22. The court disposes of at least as many cases as are filed each year, in each

general category of cases.

1 2 3 4 5
No—filings Some years, in some Y es,
consistently exceed categories of cases consistently
dispositions

23. The court’s staff at all levels are aware of the court’s case-processing time

standards and other caseflow management goals.

1 2 3 4 5

There are no goals Some are aware Top staff are Yes
aware
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24. The court encourages use of technology by accepting computer-generated briefs,
including those with HTML links, and promoting use of advanced methods for
rapidly preparing trial court transcripts.

1 2 3 4 5
No Has used some Embraces full range
new technologies of advanced

technology

25. The court has a process for screening cases for assignment to different appellate

processing tracks.

1 2 3 4 5
No screening Some differentiated M ulti-track
process treatment

26. Judges’ commitment to effective caseflow management is demonstrated by their

actions in holding lawyers to schedules, limiting continuances to situations in
which good cause is shown, and allowing continuances only for short intervals.

1 2 3 4 5
Generally, no Inconsistent Generally, yes
27. The system of scheduling casesfor briefing and argument providesattorneysand

the court with certainty that a case will be argued or submitted shortly after the
briefs are filed.

1 2 3 4 5
Rarely L ess than half 50-70% of 70-90% of  90-100%

of the time the time the time of the time
28. The court has a central staff unit that regularly monitors the caseload, identifies

problems(e.g., pending casel oad increasing or certain casestaking unduly long),
and recommends action to the chief judge or other judge with administrative
responsibility.

1 2 3 4 5
No Some central staff Yes
monitoring; occasional
recommendations
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29. The court has time standards/guidelines governing the time interval between
each major stage in the appellate litigation process and enforces rules governing
timely submission of papers and briefs.

1 2 3 4 5

No Guidelines cover some Yes

but not all intervals

30. The court has a standard orientation program for new judges and new staff
members in which the court’s policies and expectations regarding caseflow
management and timely case processing are covered thoroughly.

1 2 3 4 5

No Some orientation Y es, thorough

orientation

31. The court decides motions quickly so that the basic schedule for considering a
case is not delayed by motions being filed.

1 2 3 4 5

No Has some system to Processes

expedite motions motions swiftly

32. Any judge on a panel assigned a case may place a case screened for summary
treatment on a calendar for full argument and consideration.

1 2 3 4 5

No Judge may recommend, Yes

but court decides

33. The chief judge is widely regarded—by judges, staff, the bar, and others—as
actively committed to reducing delays and implementing effective appellate
caseflow management procedures.

1 2 3 4 5

No Mixed perceptions Yes

34. The court’s caseflow management goals and its performance in relation to the
goals are subjects of regular communication with the bar and media.

1 2 3 4 5

No Sporadic communication Yes
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35. The court regularly produces reports that show trends in filings, dispositions,
pending caseloads, and case-processing times.
1 2 3 4 5
No Some trend analysis Y es—regular
analysis of trendsin
all these areas
36. The judges discuss the status of the caseload and other caseflow management
issues at regularly-held judges’ meetings.
1 2 3 4 5
No Sometimes Yes
37. Consultation with attorneys, by ajudge or court staff member, occursearly in a
case to set deadlines for completion of stages of the case.
1 2 3 4 5
No Only if requested Sometimes Mainly in Yes, in
by attorney complex cases  all cases
38. The judges recognize the need to monitor the pace of litigation and are actively
committed to seeing the court meet standards for expeditious case processing.
1 2 3 4 5
No Some judges recognize the need Yes
39. Judges’ support staffs and clerk’ s office staff help in achieving the court’s goals
(e.g., in contactswith attorneys, including scheduling casesfor argument dates).
1 2 3 4 5
No Some Yes
40. The court regularly conductstraining sessionsfor practicing lawyers (especially
young lawyers) to familiarize them with the court’s caseflow management
policies, procedures, and expectations.
1 2 3 4 5
No Some training, Yes

conducted irregularly
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41. Judges who have administrative responsibility meet with the judges in their
panels or divisions to review the status of pending caseloads and discuss ways
of dealing with common problems.

1 2 3 4 5

No Occasionally Y es, at least

monthly

42. Thecourtregularly producesmanagement information reportsthat enablejudges
and staff to assess the court’s progress in relation to its caseflow management
goals.

1 2 3 4 5

No Information available Yes

on some goals

43. Mechanisms for obtaining the suggestions of court staff about caseflow
management problems and potential improvements exist and are used by the
court’s leaders.

1 2 3 4 5

No Occasionally Yes

44, Attorneys file briefs on or before the scheduled due date for their brief and are
ready to proceed on the argument date.

1 2 3 4 5

Rarely L ess than half 50-70% of 70-90% of 90-100%

the time the time the time of the time

45, Judges whose performance, in cases which they have been assigned for opinion
preparation, is below acceptable standards are assisted and receive negative
sanctions if their performance does not improve.

1 2 3 4 5

No Sometimes Yes

46. The court follows established procedures to identify inactive cases and dispose
of them.

1 2 3 4 5

No Occasional reviews Y es—regular

and purges of inactive are done and

“purge” procedures
are followed
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47. The court administrator or clerk of court is widely regarded—by judges, staff,
and others—as knowledgeable about appellate caseflow management principles
and practices, familiar with the court’s caseload situation, and effective in
recommending and implementing policy changes.

1 2 3 4 5
No Mixed perceptions Yes
48. The time required to complete case processing is generally within the time

standards adopted by the court or (if no standards have been adopted by the
court) does not exceed the ABA case-processing time standards.

1 2 3 4 5
Don't know Many cases Fair performance  Good performance; Yes—
over inrelation to some improvement the court

standards standards desirable is consistently

within the

standards

49. Techniquesfor avoiding or minimizing attorney schedule conflictsare part of the

scheduling system, and attorneys schedules are accommodated to the extent
reasonably possible.

1 2 3 4 5
Attorney Some techniques are Techniques are
used; system could be used and work well;
improved on some goals no improvement needed
50. The judges transmit drafts of opinions and decisions electronically among

themselves to expedite the decisional process.

1 2 3 4 5
No electronic capability Some use of network Almost always
to send drafts

51. Senior staff members regularly meet with judges in leadership positions to
discuss caseload status and develop plans for addressing specific problems.

1 2 3 4 5

Occasionally Yes
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52. Judges with administrative responsibility review information on the caseflow
management performance of judges in the court (or in their divisions), give
public recognition to those doing an outstanding job, and meet with those whose
performance is subpar to discuss improvements

1 2 3 4 5

No Sometimes Yes

53. The court has adopted goals for the time within which ready cases are argued or
submitted.

1 2 3 4 5

No Informal expectations Yes

exist

54. K ey management information reports are widely distributed to judges and staff,
and include short written analyses that highlight problems and issues.

1 2 3 4 5

No Limited distribution and Yes

little analysis

55. The court provides information about its caseflow management goals and about
its performance in relation to these goals to the media on aregular basis.

1 2 3 4 5

No Occasionally Y es, regularly

56. Simple cases that may be amenable to swift disposition are identified at an early
stage for special processing.

1 2 3 4 5

Never Rarely Some—mainly if Some categories Yes,

counsel requests of cases routinely

57. Court staff members attend national or in-state seminars on caseflow
management and related topics.

1 2 3 4 5

No Some staff members Y es—virtually

have such training all staff members

periodically receive
such training



552 INDIANA LAW REVIEW [Vol. 35:467

58. The court has established goals for the maximum size of its pending caseload(s)
and has developed plans for reducing its caseload to that number (or, if the
current caseload is at an acceptable size, for ensuring that the caseload does not
exceed the goal that has been set).

1 2 3 4 5
No Some goals exist; Yes
status of plans unclear

59. The chief judge and clerk/court administrator regularly meet to review caseload
status, discuss policy and operational problems affecting caseflow management,
and develop specific policies and plans.

1 2 3 4 5
Rarely or never Irregularly Y es, at least

once aweek
60. How frequently are cases that are ready to be scheduled for argument or

submission delayed because there are more ready cases than can be reached on
the schedule dates available?

1 2 3 4 5

Very Frequently Occasionally Rarely Never

frequently

61. Staff memberswho do an effective job of managing caseloadsfor which they are
responsible are publicly recognized by the court’s leaders for their good
performance.

1 2 3 4 5

No Sometimes Yes

62. The appellate court requires that a copy of the notice of appeal or similar

initiating document be filed with the appellate court at the same time it is filed
in the trial court.

1 2 3 4 5
No Sometimes Yes




2002] MANAGING CASEFLOW 553

63. Every pending case on the court’s docket has a “next action” date scheduled,
including a decision date within the goals set by the court.

1 2 3 4 5
Most cases  Approximately Approximately Almost all cases Yes
do not have  10-20% of cases 200-40% of cases have a next action

next action  have no next action have no next date scheduled

date date scheduled action date

scheduled scheduled

64. The court has adopted goals for the time within which opinions are prepared by

the judge responsible for the opinion.

1 2 3 4 5

No Informal expectations Yes
exist

65. Judges consistently prepare opinions in cases within the time period set by the

court’sstandardsor, if no standards covering the opinion preparation stage have
been adopted, within 45 days in simple cases and 90 days in all cases.

1 2 3 4 5
No standards Some opinions Y es—time
and many opinions are prepared quickly standards exist and

but a significant are met consistently

number take many months
66. The following caseflow management information is readily available and
regularly used.
(Y =Yes; N =No)

Available Used Information

Number of pending cases, by case type
Age of pending cases (frequent distribution, within age
categories)
Change (number and age) in pending cases from last report
Age of pending caseload compared to time standards
Age of cases at disposition, by case type
Percentage of briefs filed on first scheduled due date
Number of continuances of scheduled eventsin each case
Reasons for each continuance
Number and proportion of dispositions by type of
disposition

Annual filings and dispositions, by case type
To scorethisquestion, add the number of Y'sinthe“Available” and “Used” columns, and
dividethetotal (___ ) by 4. RESULT:
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Appellate Caseflow Management Self-Assessment Questionnaire

Questionnair e Scoring Sheet

[Vol. 35:467

Instructions: Record the score for each question in the appropriate space below

L eadership Goals Information Communications Caseflow
M anagement
Procedures
5. 1. 2. 3. 4.
12. 23. 14. 11. 13.
33. 29. 24. 36. 15.
41. 34. 35. 37. 16.
47. 48. 42. 43. 17.
52. 53. 50. 55. 25.
59. 64. 54 62. 27.
66. 44.
49.
56.
60.
62.
TOTAL= TOTAL= TOTAL= TOTAL= TOTAL=
Out of 35 Out of 35 Out of 40 Out of 35 Out of 60
possible, possible, Divide | possible, possible, Divide possible, Divide
Dividetotal by | total by 35: Dividetotal by | total by 35: total by 60:
35: SCORE 40: SCORE SCORE
SCORE - SCORE - -
Judicial Staff Education and M echanisms for Backlog
Commitment Involvement Training Accountability Reduction/
Inventory
Control
6. 7. 8. 9. 10.
18. 19. 20. 21. 22.
26. 28. 30. 31. 46.
38. 30. 40. 32. 58.
65. 51. 57. 45. 63.
61.
TOTAL= TOTAL= TOTAL= TOTAL= TOTAL=
Out of 25 Out of 25 Out of 25 Out of 30 Out of 25
possible, possible, Divide | possible, possible, Divide possible, Divide
Dividetotal by | total by 25: Dividetotal by | total by 30: total by 25:
25: SCORE 25: SCORE SCORE
SCORE SCORE
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Appellate Caseflow Management Self-Assessment Questionnaire

Graph of Self-Assessment Questionnaire Results
Instructions: Using the scores recorded on the Questionnaire Scoring Sheet, plot the
final score for each dimension on the graph below.
Leadership
Goals
Information

Communications

Caseflow M gmt.
Procedures

Judicial
Commitment

Staff
Involvement

Education and
Training

M echanisms for
Accountability

Backlog
Reduction
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